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A Boston newspaper was recently adjudged 
guilty of contempt by the superior court of 
that city, for having published an account of 
the proceedings in a trial pending in that 
tribunal under the headline ‘‘Guilt is Evi- 
dent.”’ ‘The newspaper corporation was fined 
and the jury in the case on trial was discharged. 
Commenting upon this action of the court, a 
New York daily says, with considerable force, 
that this could properly have been done only 
on the theory that the publication was in- 
tended to influence the action of the jury, and 
thus interfere with the orderly adminiztration 
of justice; but the language of Judge Bond, 
by whom the fine was imposed, indicates that 
he thought that the purpose of the publishers 
was not to affect tie determination of the jury, 
but rather to induce persons to buy their 
newspaper, ‘‘by a kind of deception which 
has been practiced by the show-bill effort 
which has come into use to sell the papers, 
putting in some headline to lead people to 
think there was something very different in 
the article from that which really is there.’’ 
If the judge was right in the view thus ex- 
pressed, it is difficult to justify the adjudica- 
tion in contempt or the imposition of the fine. 
The gravamen of the offense of contempt of 
court, as committed by means of newspaper 
publications, is the intent to influence the ad- 
winistration of justice by considerations out- 
side the evidence adduced in court. 





A decision has recently been rendered by 
the Supreme Court of the United States which 
strongly sustains the power of the State to 
enact anti usury legislation. The case is 
Missouri, K. & T. Trust Co. v. Krumseig, 19 
Sup. Ct. Rep. 179, and involved the applica- 
bility of the Minnesota law, which provides 
for the cancellation of usurious contracts as 
‘penalty. It arose upon a loan by a Kansas 
trust company, as security for which the com- 
pany took notes to an amount largely in ex- 
cess of the amount of the loan, together with 
‘policy of insurance upon the life of one of 
the borrowers and a mortgage upon certain 
Property in Minnesota. After paying a por- 
tion of the money the borrowers sued for the 





cancellation of the notes and mortgage on the 
ground that the contract violated the Minne- 
sota law against usury. The case was re- 
moved to the federal circuit court on the 
application of the trust company, which con- 
tended that a maker of a usurious contract 
cannot maintain a bill to cancel it for usury 
without first paying or offering to pay the 
principal sum borrowed, with lawful interest. 
The circuit court decided against the com- 
pany, and its action was sustained by the Su- 
preme Court of the United States, which said 
that if the cause had remained in the State 
court the complainant would have been en- 
titled, under the public policy of the State of 
Minnesota, to have the usurious contract can- 
celed without tendering payment of the whole 
or any part of the original indebtedness, and 
that the defendant company could not, by re- 
moving the case to the federal courts, de- 
prive the complainants of such a substantive 
right. The court of last resort takes the 
view, in short, that the federal tribunals have 
nothing to do with the policy of State legisla- 
tion in such cases. 





Whether the modern college dormitory is 
such a part of a college proper as to relieve 
it from taxation is one of the questions be- 
fore the Supreme Court of Errors of Con- 
necticut in Yale University v. Town of New 
Haven. The court held that it was; that the 
word ‘‘college,’’ as used to denote the equiva- 
lent of ‘‘university’’ or a constituent therein, 
in the statute exempting from taxation ‘‘build- 
ings occupied as colleges,’’ includes a build- 
ing or group of buildings in which scholars 
are housed, fed, instructed, and governed ~ 
under college discipline while qualifying for 
their university degrees, whether the uni- 
versity included a number of colleges or a 
single college ; that a college dormitory is not 
deprived of its character as a college build- 
ing, within the statute exempting from taxa- 
tion buildings occupied as colleges, by the 
fact that a sum certain is separately charged 
for the use of each of the apartments therein ; 
that the statute exempting from taxation 
buildings occnpied as colleges, is a declaration 
of the settled rule and policy of legislation in 
favor of the non-taxation of public properties, 
rather than an exemption from taxation; and 
hence the rule of strict construction of tax 
exemptions does not apply, but the statute is 
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to be reasonably construed, so as to effectuate 
its policy, prevent abuse, and frustrate eva- 
sion ; and that the fact that certain dormitories 
of a college are let at higher rates than other 
apartments, and are apportioned to wealthy 
students, does not reduce the character of the 
buildings to that of investments of the college 
in trade, and thus put them beyond the pro- 
visions of the statute declaring the non-taxabil- 
ity of buildings occupied as colleges. 








NOTES OF IMPORTANT DECISIONS. 


DIVORCE — ALIMONY—JURISDICTION — RE- 
MARRIAGE OF DEFENDANT.—In Hekking v. Pfaff, 
91 Fed. Rep. 60, the United States Circuit Court 
of Appeals, for the First Circuit, holds that the 
marriage of a man after his wife has procured a 
decree of divorce in another jurisdiction, without 
personal service upon him, or his appearance, 
does not estop him from denying the jurisdiction 
of‘the court to afterwards open the decree with- 
out notice to him, and award alimony against 
him. The court said in part: ‘‘We nowcome to 
the question on which the plaintiff principally 
relies. The defendant subsequently knowing of 
the original ex parte divorce proceeding in South 
Dakota, and the original decree of dissolution, 
and inreliance thereon, married again. Such 
marriage was prior to the proceeding which re- 
sulted in the decree for alimony, and the point 
taken is that, the defendant having recognized 
the original decree for divorce, and acted upon 
it, he ratified and made good all defects in the 
procedure, if there were any, and that he is not 
only estopped by his conduct from questioning 
the validity of the original judgment, but the 
subsequent proceeding and judgment for alimony, 
which itis claimed were incident thereto. The 
case before us was a jury-waived case, and was 
tried in the circuit court by a judge upon issues 
to the court. The question of estoppel by con- 
duct is one of mixed law and fact, and the general 
finding was that the judgment on which the ac- 
tion is based is void, and upon such general find- 
ing judgment was ordered for the defendant. 
We infer from the record and the opinion of the 
circuit court, which is annexed thereto, that the 
general finding involved, in the first instance, a 
finding and decision of the question of estoppel 
agaiust the plaintiff. The record is incomplete, 
in that no bill of exceptions is disclosed, and the 
assignment of errors is general, and directed, first, 
against the decision of the circuit court, that the 
subsequent marriage did not operate as a waiver, 
ratification, or an estoppel; and, second, against 
the general finding that the South Dakota judg- 
ment is void. General exceptions do not, ordi- 
narily, lie, in jury-waived cases, to general find- 
ings upon mixed questions of law and fact, but 





———— 


are limited to specific rulings in respect to con. 
troverted points of law involved therein. We 
are inclined, however, in this case, to take the 
view most favorable to the plaintiff, and treat 
the first error assigned as directed against the 
holding, involved in the opinion of the circuit 
court, that the second marriage did not operate 
as an estoppel or ratification in respect to subse- 
quent proceedings in the South Dakota court; 
and, as the pleadings indicate that both parties 
intended to raise this question for decision, we 
are disposed to consider it. This must not be ac- 
cepted, however, as an indication that cases will 
be considered in the. future without specific ex- 
ceptions to rulings, and a distinct assignment of 
errors, but rather as an admonition that they 
will not. We do not think it necessary to con- 
sider and determine the correctness or incorreet- 
ness of the probable rule, sometimes questioned, 
that in divorce proceedings the questions ofali- 
mony and support are open until finally consid- 
ered and passed upon, and that such questions 
are then treated as incidents of the original judg- 
ment or decree, for the reason, as it seems to us, 
that, if this were assumed to be strictly true, the 
case logically and necessarily turns upon another 
view. The doctrine of estoppel is an equitable 
doctrine; that is to say, equitable in the sense 
that the law holds it would be unjust, unfair and 
inequitable to allow a party to take a position, 
and hold it, in respect to matters within his 
knowledge, while another party acts in reliance 
thereon, and then change to another and different 
position, to the prejudice of the one who hass0 
acted and relied. So a rule of law has resulted 
which enjoins a party, under certain circum- 
stances, from denying that which he has once as- 
serted and acted upon astrue. It may be thatthe 
defendant, having acted upon the divorce decree 
in South Dakota, would be estopped in a proceed- 
ing in respect to the decree of divorce from set- 
ting up its invalidity. It may be that he would 
be estopped from questioning the validity of the 
proceeding so far as what had been done at the 
time of his second marriage in reliance thereon. 
But these are questions which we need not deter- 
mine, for the validity of the decree dissolving the 
marriage is not in question. Admittedly, the 
motion to open the original decree in South Da- 
kota and the actual proceeding for alimony, 
which resulted in an allowance and a judgment 
for $25,000, were subsequent to the defendant's 
second marriage, and according to the record 
here he had no knowledge of such proceedings 
until this suit was brought on the South Dakota 
judgment. So, in order to hold according to the 
contention of the plaintiff, we must, by force of 
a supposed abstract theory or rule of law, which 
makes things subsequent incident to, and a part 
of, the prior original transaction, adjudge the de- 
fendant estopped not only from denying condi- 
tions of which he had no knowledge, but condi- 
tions notin existence. As we understand it, 
estoppel by conduct applies to conditions know® 
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to the party who is to be estopped, and perhaps 
operates upon incidents and conditions naturally 
andnecessarily flowing therefrom; buta rule that 
that such estoppel should operate upon conditions 
not known, and especially upon things not in esse, 
or upon conditions resulting, as in this case, from 
subsequent affirmative procedure, investigation 
and proofs, would give a scope and'effectJto es- 
toppel by conduct beyond that disclosed in any 
decision brought to our attention, and would be 
against equity, contrary to principle andjdanger- 
ous to all interests. The doctrine of estoppel by 
conduct, as now understood and administered, is 
sometimes characterized as a harsh doctrine in 
practical operation. However that may be, we 
do not think we should be expected to unwar- 
rantably enlarge its scope in favor of a plaintiff, 
who, knowing the defendant to be absent and in 
Europe, and while his whereabouts were un- 
known, precipitates divorce proceedings ina dis- 
tant State remote from that of the defendant hus- 
band under circumstances which force the pre- 
sumption that such forum was sought for the 
reason that the law of the State was more favor- 
able to her than that of the State of her husband’s 
resident, and so favorable to parties seeking a 
divorce as to be generally accepted as against 
public policy and morality. We donot think the 
defendant is estopped from denying the validity 
of the South Dakota proceedings subsequent to 
his second marriage, and, aside from the ques- 
tion of estoppel, the decree and judgment for 
alimony are void for wantof notice to the defend- 
ant, and consequently of jurisdiction.” 





RELEASE AND DISCHARGE — PERSONAL IN- 
JURIES—CONSIDERATION.—In Texas Midland R. 
R. y. Sullivan, 48 S. W. Rep. 598, decided by the 
Court of Civil Appeals of Texas, it was held that 
arailroad company’s agreement to re-employ is 
a sufficient consideration for a release for injuries 
inflicted by the company on its employee, though 
the term of employment is indefinite, and the 
company has a right to discharge in a short time. 
“If this happens,’’? says the court in its opinion, 
“that the'contract was for an indefinite time, and 
theemployment of short duration; but by execut- 
ing the release appellee acquired the right to fix a 
reasonable time, and, if he failed to do so he has 
no one to blame but himself. The general rule 
that, where the term of service is left indefinite, 
either party may putan end to it at will, and 
without cause, doesnot apply. Tat rule obtains 
where mutuality of promise is the sole considera- 
tion. Here the execution of the release was an 
independent consideration, giving appellee the 
tight to fix the duration of the employment, and 
thus prevent an arbitrary discharge by appellant. 
See.the opinion of Justice Stayton in Railroad Co. 
Vv. Scott, 10 S. W. Rep. 99, 72 Tex. 70, where this 
question is ably discussed. In the Winton case 
(decided by this court, 26S. W. Rep. 770), and 
so much relied on by the appellee, this right of 
fixing the duration of the employment was pro- 





vided against by an express stipulation, which 
feature distinguishes that case from this. We 
could not, without dissenting from the views so 
clearly and forcefully stated by Judge Stayton in 
the Scott case, which we are by no means in- 
clined to do, hold that there was no consideration 
for this release.” 





ARREST OF LEGISLATOR FOR FELONY— WAIVER 
OF PRIVILEGE — HaBEAs Corpus. — In State 
v. Polacheck, 77 N. W. Rep. 708, decided by the 
Supreme Court of Wisconsin, it was held that, 
while a legislatorjarrested for bribery during a 
recess of the legislature is entitled to be dis- 
charged on claiming his constitutional privilege 
by plea in abatement, courts, nevertheless, will 
not take judicial notice of such privilege, and if he 
appears, voluntarily gives bail and subsequently 
pleads not guilty, his privilege is waived. It was 
further held that where a legislator was illegally 
arrested while constitutionally privileged, and 
claimed his privilege at the time, which was over- 
ruled by the municipal court, it was errorfor the 
circuit court to release him on habeas corpus, since 
the only question raised by that writ was the 
jurisdiction of the municipal court. Such relief 
could only be obtained by a writ oferror. The 
court also decided that the arrest of a legislator 
while constitutionally exempt is not void, since 
the exemption is a personal privilege, only en- 
titling him to be discharged on plea. The court 
saidin part: ‘‘The defendant in error was ar- 
rested during the recess of the legislature, and 
six days before the time of its meeting, August 
17, 1897. The next day he had his examination, 
and gave bail for his appearance at the next term 
of the court. The information was not filed 
until forty-one days after the legislature had ad- 
journed sine die. To that information he pleaded 
not guilty, and thereupon the cause was continued 
from time to time until the habeas corpus proceed- 
ings in question. In the petition of the defendant 
in error for the writ of habeas corpus he states that 
at the time of his arrest he had claimed, and still 
claims, his privilege from arrest under and by 
virtue of the constitutional clause quoted. Had 
he properly claimed his privilege when he was 
brought before the police court, he might have 
been discharged on motion or plea in abatement. 
Holiday v. Pitt, 2Strange, 985; Lyell v. Goodwin, 
4 McLean, 29, Fed. Rep. Cas. No. 8616; Coxe v. 
McLenachan., 3 Dall. 478; Miner v. Markham, 28 
Fed. Rep. 387; Anderson v. Rountree, 1 Pin. 115- 
119; Larned v. Griffin, 12 Fed. Rep. 590.- But 
there is nothing in the return of the sheriff to in- 
dicate that he ever made any such claim in 
the police court or the municipal court, and 
the court discharged him ona demurrer to 
the return. There is no bill of exceptions. On 
the record, therefore, he appears to have volun- 
tarily given bail, and subsequently pleaded not 
guilty to the information, without making any 
claim of his privilege. By so doing he waived the 
same. Prentis v. Com.,5 Rand. 697, 16 Am. Dec. 
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782, and cases cited in the notes; Chase v. Fish, 
16 Me. 132; Inre Roszcyialla (Wis.),75 N. W. 
Rep. 167; Geyer’s Lessee v. Irwin, 4 Dall. 107. 
In the first of these cases it was held that courts 
do not take judical notice of the privilege granted 
to legislators exempting them from arrest and 
service of process, but advantage must be taken 
of the same at the proper time, and in the proper 
way, orit will be deemed waived. In the last of 
these cases it was held that ‘a member of the gen- 
eral assembly is privileged from arrest, summons, 
citation or other civil process during attendance 
on his public business, but the benefit of his priv- 
ilege must be duly claimed at a proper time.’ 

‘‘Assuming that the defendant in error claimed 
his privilege at the time he was arrested, as as- 
serted by his counsel and conceded by the State, 
still it would not follow that he was properly dis- 
charged on habeas corpus. The only question 
before the circuit court on habeas corpus was 
whether the municipal court had jurisdiction of 
the person and the subject-matter. Jn re Graham, 
74 Wis. 450, 43 N. W. Rep. 148, Id. 76 Wis. 366, 
44 N. W. Rep. 1105; Jn re Pikulik, 81 Wis. 158, 51 
N.W. Rep. 261; Jn re French, 81 Wis. 597, 51 N. 
W. Rep. 960; Jn re Schuster, 82 Wis. 610, 52 N. 
W. Rep. 757; In re Eckart, 85 Wis. 681, 56 N. W. 
Rep. 375; State v. Noyes, 87 Wis. 340, 58 N. W. 
Rep. 386; Jn re Rosenberg, 90 Wis. 581, 63 N. W. 
Rep. 1065, and 64 N. W. Rep. 299. A writ of 
habeas corpus cannot be made to perform the 
functions of a writ of error. Id. 

‘“*‘Upon the assumption mentioned, the question 
is whether the ar.est was an absolute nullity. 
The authorities holding that the discharge must 
be claimed at the proper time, and in the proper 
manner, or it is waived. clearly imply that the ar- 
rest was not a nullity, and that the right to a dis- 
charge was a mere privilege. Thus, in Chase v. 
Fish, supra, it was held that the bond given by a 
member of the legislature to relieve himself from 
such arrest was not void for duress. In the same 
case it was held that the officer making the arrest 
was nota trespasser. The same was held upon 
similar facts in Carl v. Delesdernier, 13 Me. 363. 
So it has been held that ‘no action lies for the ar- 
rest, on civil process, of a witness returning home 
from court, and privileged from arrest.’ Smith 
v. Jones, 76 Me. 138. In Nones v. Edsall, 1 Wall. 
Jr. 189, Fed. Rep. Cas. No. 10,290 it was held that 
attendance upon congress as a member of that 
body does not confer such privilege as to entitle a 
party to havea postponement of his suit as a 
matter of right, though the court may grant a 
postponement under particular circumstances, 
in its discretion, and upon terms. To the same 
effect, Rhodes v. Walsh, 55 Minn. 542,57 N. W. 
Rep. 212; Id. 58 Minn. 196,59 N. W. Rep. 1000. 
See also Greer v. Young, 120 Ill. 184,11 N. E. 
Rep. 167. Upon the assumption mentioned, the 
failure to discharge would have been at most an 
error, and hence was not before the circuit court 
on the writ of habeas corpus proceedings. This is 
in harmony with prior rulings of this court. 





Doty v. Strong, 1 Pin. 84. Here the discharge 
was granted more than eight months after the 
privilege had expired. It has been held that after 
the privilege from arrest has expired the relations 
of the parties are the same as though no arrest 
had been made. Petrie v. Fitzgerald, 1 Daly, 401, 
Itis not as though judgment had been entered 
against the defendant in error pending his privyi- 
lege. McPherson v. Nesmith, 3 Gratt. 237. But 
see Larned v. Griffin, 12 Fed. Rep. 590.”’ 





BILLS AND NOTES — TIME OF PAYMENT. — 
Among the points decided by the Supreme Court 
of Illinois, in Miller v. Western College, 52 N.E, 
Rep. 432, is that a note to become due at the 
maker’s death is not invalid on account of the 
uncertainty of time of payment; that the fact 
that a note is payable on the death of the maker 
does not constitute it a testamentary paper that 
must be executed according to the statute of 
wills; and that a note that is a gift to a college is 
not invalid for want of consideration after the 
college has erected a building on the faith of it. 
The court says on these subjects: ‘Dorsey y. 
Wolff, 142 Ill. 589, 32 N. E. Rep. 495, we said that, 
in general terms, a promissory note ‘may be de- 
fined to be a written promise by the person to pay 
to another person therein named or order a fixed 
sum of money at all events, and at atime spec- 
ified therein, or at a time which must certainly 
arrive.’ The note for $7,000 substantially corre- 
sponds with his definition. It is not invalid be- 
cause made payable on or before the Ist day of 
December, 1910. In Dorsey v. Wolff, supra. we 
said: ‘A note is none the less negotiable because 
it is made payable on or before a named date.’ 
The note promises to pay the $7,000 ‘for the erec- 
tion of the Ladies’ Boarding Hall of said college.’ 
This language would seem to limit the purpose 
for which the money promised to be paid is to be 
used. But the statement in a note of the consid- 
eration upon which it is founded, or of the effect 
to be given to the payment, does not affect its 
negotiable character. 4 Am. & Eng. Enc. Law 
(2d Ed.), p. 89; Treat v. Cooper, 22 Me. 203; 
Chesney v. St. John, 4 Ont. App. 150; Praston v. 
Whitney, 23 Mich. 260; Martin’s Ex’x. v. Lewis’ 
Exr.. 30 Gratt. 672; Ellett v. Britton, 6 Tex. 229. 
The fact that the note is to become due in the 
event of the death of the maker thereof does not 
make it invalid. In the recent case of Shaw Vv. 
Camp, 160 Ill. 425, 43 N. E. Rep. 608, we have 
held thata promissory note may be made payable 
on the death of acertain person, or at a fixed 
time thereafter, or on demand after such death. 
Where a note is to become due on the death of the 
maker, it becomes due upon the happening of aD 
event which is certain to occur, and therefore 
there is no such uncertainty in the time of pay- 
ment as makes the note invalid. A note payable 
‘on demand after my decease’ has been held to 
be valid. Bristol] v. Warner, 19 Conn. 7. A note 
payable ‘one day after date or at my death’ has 
been held valid. Conn v. Thornton, 46 Ala. 587; 
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1 Rand. Com. Paper, § 113. The mere fact that 
anote is payable upon the death of the maker. 
orata certain day after the death of the maker, 
does not make it a testamentary paper, nor con- 
stitute it a will in such sense as to require its ex- 
ecution in accordance with the statute of wills. 
It is an obligation to pay, and, being delivered to 
the payee as an evidence of debt, and being made 
payable to order, it is a promissory note. Bris- 
tol v. Warner, supra. In Price v. Jones, 105 Ind. 
}43,5 N. E. Rep. 683, it was insisted that a note 
payable one day after the death of the maker was 
invalid as being an attempt to make a testamentary 
disposition of property. The court there said: 
‘There is no attempt to make a testamentary dis- 
position of property, for the instrument contains 
no provisions resembling those of a will. Itis a 
promise to pay money. It differs from an ordi- 
nary promise in the single particular that it fixed 
the time of payment at a period subsequent to the 
, promisor’s death. It is, nevertheless, a promise 
to pay money, absolutely and at all events, toa 
person named, and it has, therefore, all the es- 
sential features of a promissory note.’ See, also, 
Carnwright v. Gray, 127 N. Y. 92, 27 N. E. Rep. 
835. In Hegeman vy. Moon, 131 N. Y. 462, 30 N. 
E. Rep. 487, it was held that a promissory note, 
payable after the death of the maker, was valid, 
and that the objection that it was of a testament- 
ary character, and void because not executed in 
accordance with the statute of wills, was not well 
founded. The theory upon which these cases 
test is that the dispositions made by will are in 
the nature of gifts, but that such instruments as 
are referred to in these cases are made to carry 
out or perform obligations made and entered 
into by the makers thereof, and therefore are not, 
in their essence, wills, but are in the nature of 
contracts. As contracts, their validity does not 
depend upon their conformity to the requirements 
of the statute of wills, but to the requirements 
which are necessary in the making of valid con- 
tracts. Schouler, Wills, § 451; Emery v. Darling, 
50 Ohio St. 160, 33 N. E. Rep. 715. 

“It is contended, however, that the note for 
$7,000, filed as a claim in this case, was executed 
and delivered without any valid consideration to 
support it. The note recites upon its face that 
the maker thereof promises to pay ‘in considera- 
tion of a desire to aid the cause of Christian edu- 
cation, and the privilege of sending one student 
four years free of tuition.’ It is unnecessary to 
discuss the question whether this note, upon its 
face, imports a consideration or not. The gen- 
eral rule is that, when a note contains the words 
‘for value received,’ the consideration is imported. 
Meyers y. Phillips, 72 111.460. Whether this note, 
Upon its face, imports a consideration ox not, it is 
Well settled that proof may be introduced to show 
the facts in regard to the consideration of the 
note. The evidence tends to show that the de- 
ceased availed herself of the privilege, specified 
in the note, of sending one student four years free 
Of tuition. The certificate embodying such priv- 


ilege was issued to Mrs. Beatty, and was made 
use of by a female student upon the order of Mrs. 
Beatty. Wedo not deem it necessary, however, 
to decide whether or not the privilege specified 
upon the face of the note, and the use of it made 
by the deceased, constituted a valid considera- 
tion." The proof tends to show that the note for 
$7,000 was a giftor donation tothe college. Such 
a note partakes of the nature of a voluntary sub- 
scription to raise a fund or promote an object. 
Itis well settled that a promissory note without 
consideration, and intended as a gift to the payee 
by the. maker thereof, is but a promise to make a 
gift in the future, and is not enforceable. As a 
gift it is always revocable until it is executed, 
and is not executed until itis paid. ‘The prom- 
ise stands as a mere offer, and may, by neces- 
sary consequence, be revoked at any time before 
itis acted upon.’ Pratt v. Trustees, 93 Ill. 475. 
In Blanchard v. Williamson, 70 Ill. 647, we said 
(page 652): ‘Ifa party delivers his own prom- 
issory note asa gift, itis but a promise to pay 
a sum certain at a future day, and we are not 
aware such a promise can he enforced, either at 
law or inequity. It could not be enforced against 
the maker in his lifetime, and his representatives 
could defend against it on the ground there was 
no consideration.’ Shaw v. Camp, supra; Will- 
iams v. Forbes, 114 Ill. 167, 28 N. E. Rep. 463; 
Richardson vy. Richardson, 148 Ill. 563, 36 N. E. 
Rep. 608; Pope v. Dodson, 58 Ill. 360. But, while 
such a note, amounting to a mere gift, is open to 
the defense of a want of consideration, yet that 
defense cannot be made to it if money has been 
expended, or liabilities have been incurred, in 
reliance upon the note. If money has been ex- 
pended, or liabilities have been incurred, which, 
by legal necessity, must cause loss or injury to 
the person so expending money or incurring lia- 
bility, if the note is not paid, the donor or maker 
thereof is, in good conscience, bound to pay; 
and the gift will be upheld upon the ground of 
estoppel and not by reason of any valid considera- 
tion in the original undertaking. We have had 
said: ‘It is the expending of money, etc., or in- 

curring a legal liability on the faith of the prom- 
ise which gives the right of action.’ Pratt v. 
Trustees, 93 Ill. 475; Beach v. Church, 96 Ill. 177; 
Hudson v. Seminary Corp., 113 Ill. 618. In Simp- 
son Centenary College v. Tuttle, 71 Lowa, 596, 33 
N. W. Rep. 74, the Supreme Court of Iowa said: 
‘Where a note, however, is based on a promise to 
give for the support of the objects referred to 
(founding a school, church, or other institution of 
similar character), it may still be open to this de- 
fense (want of consideration), unless it shall ap- 
pear that the donee has, prior to any revocation, 
entered into engagements or made expenditures 
based on such promise, so that he must suffer loss 
orinjury if the note is not paid. This is based on 
the equitable principle that, after allowing the 
donee to incur obligations on the faith that the 
note would be paid, the donor should be estopped 
from pleading want of consideration.’ Wesleyan 
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Seminary v. Fisher, 4 Mich. 514; Amherst Acad- 
emy v. Cowls, 6 Pick. 427; Roberts v. Cobb, 103 
N. Y. 600, 9 N. E. Rep. 500; Johnson v. Wabash 
College, 2 Ind. 555; Roche v. Roanoke Classical 
Seminary, 56 Ind. 198; Simpson Centenary Col- 
lege v. Bryan, 50 Iowa, 293; Vierling v. Horton, 
27 Ill. App. 263; Pryor v. Cain, 25 Ill. 263; Meth- 
odist Episcopal Church v. Kendall, 121 Mass. 528.” 








LIABILITY OF STOCKHOLDERS IN 
FOREIGN JURISDICTIONS. 


The unsettled condition of the law relative 
to the liability of stockholders for corporate 
debts, in a jurisdiction other than the domi- 
cile of the corporation, has given rise to 
much litigation. No doubt much of this un- 
certainty has arisen from the effort of each 
State to protect its own citizens from the re- 
sult of their disastrous commercial adventures 
in another State, and, as a consequence, some 
of the States have endeavored to find some 
excuse for refusing to entertain suits against 
their citizens by creditors of a foreign corpo- 
ration. Judge O’Brien, in Marshall v. Sher- 
man,' said: ‘‘The great weight of authority, 
as will be seen, is against the right to main- 
tain such an action. Sometimes the decision 
is put upon one ground and sometimes upon 
another, but it is noticed that the party seek- 
ing to enforce such a statute in a foreign 
jurisdiction has been quite uniformly de- 
feated.’” However, the pendulum, now, 
seems to be swinging the other way, and the 
probability is that in most States, under 
proper pleadings, such an action will be main- 
tained. 

In this discussion we propose to limit our 
investigation to what is known as the statutory* 
or double liability of stockholders for corpo- 
rate debts, in States other than the one creat- 
ing the corporation, not taking into considera- 
tion the liability of stockholders for ufpaid 
subscriptions, which is enforceable every- 


1148 N. Y.9. This case was considered and com- 
mented uponin the case of Western Nat. Bank v. 
Lawrenee,5 Det. Leg. News, 405, by the Supreme 
Court of Michigan, but little weight was given to it. 
It was heard on very imperfect pleadings, and the 
court seemed more anxious to protect the defendant 
than toexpound thelaw. There is no doubt but the 
decision it reversed (84 Hun, 186), was more carefully 
considered, and was more in accord with the real state 
of the law in the United States than the decision of 
the court of appeals. And see also Stoddard v. Lum, 
53 N. Y. S. 607. é 





where,” nor the liability arising from penal 
statutes which are enforceable only in the 
State enacting the statute.’ 

The federal courts have never had any dif- 
ficulty in enforcing the statutory liability of 
stockholders beyond the jurisdiction of the 
State creating the corporation. In Rhodes y, 
United States National Bank,‘ the plaintiff in 
error was a resident of the State of Lllinois, 
and owned seventy-five shares of stock ina 
Kansas corporation, which became insolvent. 
After judgment against the corporation and 
execution returned unsatisfied suit was 
brought by the judgment creditor in 
the federal court in Illinois, and judg. 
ment was given in favor of the plaintiff, 
which was aflirmed on appeal to the 
United States Court of Appeals. In: 
this case the court held that, inasmuch as 
the Supreme Court of Kansas had determined 
that the liability imposed by the statutes of 
Kansas was contractual, and that it was 
transitory, such liablility could be enforced 
wherever the plaintiff could get service upon 
the stockholder. A very similar case arose 
in California, under the same provisions of 
the Kansas statutes, and the United States 


2 Latimer v. Citizens’ State Bank, 71 N. W. Rep. 
225; Rule v. Omega Stove & G. Co. (Minn.), 67 N. W. 
Rep. 60; Leucke v. Treadway, 45 Mo. App. 507; Man- 
del v. Swanland & C. Co., 154 Ill. 177; Merrimack Min- 
ing Co. v. Levy, 54 Pa. 227. Compare Russell v. Pacific 
Railway Co., 113 Cal. 258. ‘Unpaid stock subscrip- 
tions to the capital stock of a corporation may be 
reached by creditors of the corporation and applied in 
payment of their claims wherever the court can ob- 
tain jurisdiction of the stockholders, or any of them 
whose subscriptions are unpaid, although the corpo- 
ration isa foreignone. But the remedy adopted must 
be that of theforum.”’ Rule v. Omega Stove & G. Co., 
supra. See also E. Remington & Sons v. Samana Bay 
Co., 140 Mass. 494; Young v. Farwell, 139 Ill. 326. 

3 Lowry v. Inman, 46 N. Y. 119; Flash v. Conn, 109 
U. S. 871; Sayles v. Brown, 40 Fed. Rep. 8; First Nat. 
Bank v. Price, 33 Md. 487. In general the construe 
tion as to the character of the liability, as given by the 
court of last resort in the State creating the liability, 
will be followed by other courts. Rhodes v. U. §. 
Nat. Bank, 24 U. S. App. 607; Flash v. Conn, 109 U.S. 
871; Chase v. Curtis, 118 U.S. 452; South Ottawa Vv. 
Perkins, 94 U.S. 260; Jessup v. Carnegie, 80 N. Y. 441; 
Hancock Nat. Bank y. Ellis, 166 Mass. 414; Nat. Bank 
v. Whitman, 76 Fed. Rep. 697; First Nat. Bank ¥. 
Gustin-Minerva, etc. Co., 42 Minn. 327. In Huntington 
vy. Attril, 146 U. S. 657, it was held that the New York 
statute making officers of a corporation liable for its 
debts for making a false statement was not such 8 
penal statute as would prevent its enforcemeat in 
another State, and that it was a violation of the con 
stitution of the United States for a State to refuse to 
enforce a judgment based upon that statute. 

424 U. S. App. 607. 
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Circuit Court held that it must be governed 
by the statutes of Kansas, and enforced them 
in California.® In Flash v. Conn,® a suit was 
brought in the United States Circuit Court 
for the Northern District of Florida, against 
a stockholder in a New York corporation, 
and on appeal the supreme court held that 
since the New York courts held such a liabil- 
ily to be contractual, it would be so held in 
the federal courts and enforced. 

The State courts have had more difliculty 
with this question, and there exists much con- 
fusion among them. In Marshall v. Sher- 
man, supra, the New York Court of Appeals 
refused to entertain a suit to enforce the 
liability imposed by the statutes of Kansas, 
against a New York stockholder, on the 
ground that such liability was not contract- 
ual; that the Kansas statutes provided a 
special remedy which had no extraterritorial 
force, and because the suit was not brought 
in the same form that similar suits must be 
brought in New York against stockholders in 
domestic corporations. This case was heard 
on demurrer, and the court expressly stated 
that the judicial construction of the court of 
last resort of Kansas and the statutes them- 
selves were not before the court, and the case 
was decided upon the pleadings. It is possi- 
ble that if the declaration had been more 
carefully drawn all the objections raised by 
the court would have been successfully met. 
In Tuttle v. National Bank of the Republic,’ 
it was held that the statutes of Kansas im- 
posing a liability upon a stockholder of a 
corporation could not be enforced in Illinois, 


5 Bank of North America v. Rindge, 57 Fed. Rep. 
279. 

6109 U. S. 871. See also MeVicker v. Jones, 70 Fed. 
Rep. 754; Nat. Bark v. Whitman, 76 Fed. Rep. 697; 
New York Life Ins. Co. v. Beard, 80 Fed. Rep. 66; 
Huntington v. Attril, 146 U. S. 657; Cuykendall v. 
Miles, 10 Fed. Rep. 342; Whitman v. Nat. Bank, 83 
Fed. Rep. 288; Mech. Sav. Bank v. Insurance Co., 87 
Fed. Rep. 118; Brown vy. Trail, 89 Fed. Rep. 641; 
Dexter v. Edmands, 89 Fed. Rep. 467. In this case it 
was held that the federal court would not necessarily 
follow the State courts in fixing the liability of stock- 
holders in a foreign corporation. 

7161 111.497. See also Fowler v. Lamson, 146 Ill. 472; 
Young v. Farwell, 139 Ill. 3826; Patterson v. Lynde, 112 
Ill, 196. In Bell v. Farwell, 52 N. E. Rep. 346, the Su- 
preme Court of Illinois held that the liability of a 
stockholder in a Kansas corporation could be enforced 
in Illinois, basing its decision upon the fact that the 
pleadings in this case were more perfect than in the 
other cases cited in this note, where a right of action 
against a stockholder in a foreizn corporation was de- 
nied. 





because the Kansas statute provided a special 
remedy which could only be enforced in Kan- 
sas. Three of the judges dissented from this 
opinion. 

The Massachusetts court has been in the 
past very determined against enforcing the 
statutory liability of stockholders under a for- 
eign statute. In Post v. Toledo, C. & St. L. 
R. R. Co.,° the court says: ‘‘This court does 
not take jurisdiction of a suit to enforce this 
liability of stockholders in a foreign corpora- 
tion, not because it would be a suit to enforce 
a penalty, or a suit Opposed to the policy of 
our laws, but because it is a suit against a 
foreign corporation which involves the rela- 
tion between it and its stockholders, and in 
which complete justice only can be done by 
the courts of the jurisdiction where the corpo- 
ration was created.’’ In Bank of North 
America v. Rindge,’ the court refused to sus- 
tain an action against a stockholder in a Kan- 
sas corporation, but one would gather from 
the language used that had the pleadings 
more fully set up the judicial construction of 
the statutes by the Kansas court, and also the 
statutes themselves, a different result might 
have been attained. In Hancock National 
Bank v. Ellis, the court seems to have re- 
ceded entirely from its former position. In 
this case it was decided on demurrer that a 
declaration setting up the facts that the 
statutes of a foreign State as interpreted by 
the decisions of the court of last resort of 
that State makes the stockholder’s liability 
contractual, arising upon the subscription 
made by the stockholder to the capital stock ; 
that he guaranteed payment to the creditors ; 
that the action was transitory, and could be 
brought in any jurisdiction where service 
could be had, stated a cause of action. 

In Russell v. Pacific Railway Company," 
the California court held that the provisions 
of an Illinois statute, creating a liability for 
unpaid subscriptions, could not be enforced 
in California, because of the special remedy 
provided by the Illinois statute, and because 
it was not a contractual liability. But in 


8144 Mass. 341. See also Erickson v. Nesmith, 4 
Allen, 238; N. H., ete. Co. v. Linden Springs Co., 142 
Mass. 353; Railroad Co. v. Railroad Co., 185 Mass. 34. 

9154 Mass. 203. 

10 166 Mass. 414. See also Coffing v. Dodge, 45 N. E. 
Rep. 928; Hancock Nat. Bank v. Ellis, 51 N. E. Rep. 
207. 

11 118 Cal. 258. 
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Ferguson v. Sherman,” the court held that 
the provisions of a Kansas statute, allowing 
the creditor to proceed in an ordinary action 
to charge the stockholders with the amount 
of his judgment, could be enforced in Cali- 
fornia. 

In Western National Bank v. Lawrence," 
the Supreme Court of Michigan held that the 
provisions of the Kansas statutes, imposing 
a double liability upon stockholders for the 
benefit of creditors, was contractual, and that 
they could be enforced in the State of Mich- 
igan, and that the provisions of the statute 
were a part of the contract into which the 
stockholder entered upon subscribing for his 
stock. 

In Cushing v. Perot,'* the Supreme Court 
of Pennsylvania held that the liability im- 
posed by the statutes of Kansas upon stock- 
holders was contractual, and became a part 
of the assets of the corporation, which passed 
to the receiver for the payment of corporate 
debts. Mitchell, J., in this case, says: ‘‘In 


regard to the Kansas statute under consid- 
eration my individual opinion is that, by 


weight of reason and authority, the liability 
created by it is contractual, and should be 
enforced by any court having jurisdiction of 
the parties.’’ 

The Supreme Courts of Minnesota,” Ore- 
gon,!* Connecticut,’ Alabama’® and Missouri,” 


12116 Cal. 169. See also New York Life Ins. Co. vy. 
Beard, 80 Fed. Rep. 66. 

135 Det. Leg. News, 405. In this case the court 
says: ‘‘Many other cases might be cited in line with 
the above. We donot deem it necessary, however, 
as we are satisfied that to enforce this contract does 
not import the law of one State into another State and 
give it extraterritorial effect in any proper sense. It 
merely allows the law to be read for the purpose of 
determining the contract into which the stockholder 
has entered. The contract is expressed by the stat- 
ute, and what the stockholders have written and done 
under it, when taken and read together as a whole.” 

144175 Pa. St. 66. Butthe position assumed in this 
case that only a receiver could sue is controverted by 
other courts. International Trust Co. v. Amer. L. & 
T. Co., 65 N. W. Rep. 78; Barre Nat. Bank v. Hingham 
Mfg. Co., 127 Mass. 563; Hancock Nat. Bank v. Ellis, 
166 Mass. 414; Brown v. Trail, 89 Fed. Rep. 641. And 
see also on the main question Aultman’s Appeal, 98 
Pa, St. 505. 

15 First Nat. Bank v. Gustin-Minerva, etc. Co., 42 
Minn. 327. 

16 Aldrich v. Anchor Coal & D. Co., 24 Oreg. 32. 

17 Paine v. Stewart, 33 Conn. 516. 

18 Morris v. Glenn, 87 Ala. 628. 

19 Guerney v. Moore, 131 Mo. 650; Bagley v. Tyler, 
43 Mo. App. 195; Hodgson v. Cheever,8 Mo. App. 318; 
Leucke vy. Treadway, 45 Mo. App. 507. See also Jud- 
son y. Stewart, 7 Ohio Dec. 532. 





hold that the liability imposed by statute upon 
stockholders of corporations for corporate 
debts is a contractual liability and enforce- 
able in a foreign State. 

The Supreme Court of Rhode Island, in 
Wing v. Slater,” holds that such liability is 
not contractual, and in Hancock National 
Bank v. Farnum,” it is held that the mere 
opinion of the highest court of one State that 
the statutory liability of stockholders for cor- 
porate debtsis a contractual one, on which an 
action may be brought in another State, is not 
a judgment to which full faith and credit 
must be given, under the federal constitution, 
so as to compel the courts of the latter State 
to allow an action to be brought to enforce 
the same. When the statute imposing the 
liability also provides an exclusive remedy, 
local in its nature, it will not be enforced in 
a foreign jurisdiction. Inthe case of May y. 
Black,” it was held, in an action where it was 
sought to hold a stockholder of a Michigan 
corporation liable for a portion of the corpo- 
rate indebtedness, that since the remedy pre- 
scribed by the Michigan statutes was local in 
its nature, and exclusive of all other reme- 
dies, it could not be enforced in Wisconsin. 
In Nimick v. Mingo Iron Works,” it was held 
that the Ohio statute gave an exclusive rem- 
edy which could not be enforced in West 
Virginia, and in Christenson v. Eno,™ an at- 
tempt was made to enforce a Missouri stat- 
ute which provided for execution against 4 
stockholder after judgment and unsatisfied 
execution against the corporation, and the 
court said: ‘‘The statutory remedy is, of 
course, not available in this State.’’ One of 
the difficulties, however, seems to be to de- 
termine whether or not a statute provides for 
a special remedy, and, therefore, an exclu- 
sive one. A good illustration of this uncer- 
tainty is found in the various attempts to en- 
force the liability arising from the Kansas 
statutes. Some of the courts strenuously 
maintain that these statutes provide a special 
remedy. and for that reason can only be en- 
forced in Kansas.” But the Supreme Court 

2 35 Atl. Rep. 302. 

2140 Atl. Rep. 342. Inthis case {the court refused 
to enforce the liability imposed by the Kansas statutes 
against a resident of Rhode Island. 

277 Wis. 101. See also Russell v. Pacific R. Co., 113 
Cal. 258. 

2325 W. Va. 184. 


24106 N. Y. 97. 
25 Marshall v. Sherman, 148 N. Y. 9; Tuttle v. Nat. 
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of Kansas holds that there are two separate 
and distinct remedies provided by the Kansas 
statute, one of which may be used in any 
jurisdiction where service can be had, and 
the other only within the State. This con- 
struction is quite generally followed by the 
other courts.” Many courts hold that if an 
action will lie at all to enforce a liability im- 
posed by a foreign statute, it must be accord- 
ing to the procedure provided by the law of 
the forum.*® In Marshall v. Sherman, supra, 
itissaid: ‘‘But if, under any circumstances, 
the action could be maintained in this 
jurisdiction, it must be in such form and by 
such mode of procedure as like liabilities cre- 
ated under our own statutes are enforced 
against our own citizens.’’ This general 
statement that the procedure prescribed by 
the law of the forum must be followed is open 
to two constructions: first, that when the law 
of the forum provides an exclusive remedy for 
like cases between its own citizens and do- 
mestic corporations, that remedy should be 
followed by a non-resident creditor seeking to 
enforce a liability under a foreign statute ; or 
second, it may mean that when by the con- 
struction of the court of last resort of the 
State wherein it is sought to enforce a liabil- 
ity imposed by a foreign statute, such .liabil- 
ity is regarded as contractual and transitory, 
the remedy generally used for the enforce- 
ment of ordinary contracts may be followed. 
Marshall v. Sherman, supra, seems to hold to 
the first construction, while the Michigan and 
Oregon courts follow the second construc- 
tion”? Some courts hold that when the law 
of the domicile of the corporation provides a 
remedy it must be followed. Ordinarily, 
Bank, 161 Ill. 497; Fowler v. Lamson, 146 Ill. 472; 
peek Nat. Bank v. Farnum (R. I.), 40 Atl. Rep. 


% Howell v. Manglesdorf, 33 Kan. 194. 

7 Ferguson v. Sherman, 116 Cal. 169; N. Y. Life 
Ins. Co. vy. Beard, 80 Fed. Rep. 66; Western Nat. Bank 
v. Lawrence, 5 Det. Leg. News, 405; Bank v. Rindge, 
57 Fed. Rep. 279; Nat. Bank v. Whitman, 76 Fed. Rep. 
699; Rhodes v. U.S. Nat. Bank, 24 U.S. App. 607. 

*% Drinkwater v. Portland Marine R. Co., 18 Me. 35; 
Leucke vy. Treadway, 45 Mo. App. 507; First Nat. 
Bank vy. Gustin-Minerva, etc. Co., 42 Minn. 327. 

*% Western Nat. Bank v. Lawrence, 5 Det. Leg. 
News, 405; Aldrich v. Anchor Coal Co., 24 Oreg. 32. 

® Fourth Nat. Bank v. Francklyn, 120 U. S. 747; 
Terry v. Little, 101 U. S. 216; Patterson v. Lynde, 106 
U. 8.519; Morley v. Thayer, 3 Fed. Rep. 737; Erick- 
son vy. Nesmith, 15 Gray, 221. But if suit is brought 
in equity the ordinary rules of equity will govern, 
and not the statutes of the State creating the eorpora- 
tion. Elkhart Nat. Bank v. Northwestern, etc. Co., 
87 Fed. Rep. 252. 


however, the safest plan is to proceed by an 
ordinary action at law, since this method has 
been followed and approved in many cases.*! 
It was held in Hood v. French,” that a 
stockholder may defeat the proceeding to en- 
force a stockholder’s liability by showing a 
bona fide debt due himself from the corpora- 
tion. This privilege is denied by other 
courts.% It is no defense to an action to en- 
force this liability, that the stockholder was 
induced to become a subscriber to the capital 
stock of a corporation through fraud,* or that 
he holds the stock as collateral security for a 
debt due from the corporation.™ In an ac- 
sion to enforce a stockholder’s liability in a 
foreign jurisdiction the statute of limitations 
of the State creating the corporation does not 
apply. It has been held that a judgment 
against a corporation for a tort will support 
an action against stockholders to enforce their 
liability.*” 
Detroit, Mich. 


81 Aldrich v. The Anchor Coal & D. Co., 24 Oreg. 
82; Ex parte Van Riper, 20 Wend. 614; New York 
Life Ins. Co. v. Beard, 80 Fed. Rep. 66; Western Nat. 
Bank v. Lawrence (Mich.), 5 Det. Leg. News, 405; 
Ferguson v. Sherman, 116 Cal. 169; Mechanics’ Say. 
Bank v. Fidelity, etc. Co., 87 Fed. Rep. 113. When 
the liability is several and for the benefit of each 
creditor, the proper remedy is an action at law, but 
when the liability is to raise a fund proportionately 
from the stockholders for the benefit of all the cred- 
itors, the action must be in equity. Terry v. Little, 
101 U. S. 216. 

82 37 Fla. 117, citing Wheeler v. Miller, 90 N. Y. 353; 
Christenson v. Colby, 43 Hun, 362. See also Harper 
v. Carroll,69 N. W. Rep. 610; Musgrave v. Glen Elder, 
49 Pac. Rep. 388; Appleton v. Turnbull, 84 Me. 72; 
Jerman v. Benton, 70 Mo. 148; Boyd & Sons v. Hall, 
56 Ga. 563. 

83 Bausman v. Kinnear, 79 Fed. Rep. 172; Ball Elec- 
tric Light Co. v. Child, 68 Conn. 522. In Mechanics’ 
Sav. Bank v. Fidelity, etc. Co., 87 Fed. Rep. 113, an 
unmatured debt was not allowed to be off-set in favor 
of the defendant. Marked v. Ray, 77 N. W. Rep. 788. 

84 Sheafe v. Larimer, 79 Fed. Rep. 921; Moosbrug- 
ger v. Walsh, 89 Hun, 564; Bosley v. N. M. Co., 123 
N. Y. 550. 

35 Bagley v. Tyler, 48 Mo. App. 195; Pullman v. Up- 
ton, 96 U. S. 380; Nat. Bank v. Case, 99 U. S. 681; Ball 
Electric Light Co. v. Child, 68 Conn. 522. In Andrews 
v. Nat. Foundry Pipe Co., 76 Fed. Rep. 166, it was 
held that holders of stock as collateral security would 
not be liable unless they held themselves out to cred- 
itors as stockholders. 

%6 Schiffer v. Trustees, 87 Fed. Rep. 166; Stebbins v. 
Scott, 52 N. E. Rep. 585; Dexter v. Edmands, 89 Fed. 
Rep. 467. 

87 Flenniken v. Marshall, 43 S. Car. 80; Rider v. 
Fritchey, 48 Ohio St. 285. The liability of the stock- 
e@holder in a Kansas corporation forthe “debts and 
dues’”’ of the corporation does not extend toa judg- 
ment for tort. Brown v. Trail, 89 Fed. Rep. 641, cit- 


Isaac N. Paxne. 





ing Chase v. Curtis, 113 U. S. 452. 
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WILLS—CONSTRUCTION — INCONSISTENT DE- 
VISES. 


LAW v. DOUGLASS. 


Supreme Court of Iowa, February 8, 1899. 


A will made testator’s wife residuary legatee, and, 
in case of her death during the life of a daughter, the 
estate or as much of it as was left was to go to the lat- 
ter, and provided that “nothing herein contained shall 
be construed to prevent my wife’s selling any real es- 
tate I may leave her for her use while she may live.” 
Held, that the wife took testator’s residuary lands in 
fee, the limitation over tothe daughter being void, 
because repugnant to the devise to the wife. 


Lapp, J.: According to the petition, Robert 
Douglass entered into a written contract with 
Catherine T. Kister, by the terms of which, in 
consideration of certain notes and money, amount- 
ing to about $1,200, in the hands of plaintiff, he 
agreed to provide her a home, care for, maintain, 
and nurse her during her life. As Jennie L. 
Brewster claimed this property under the will of 
Israel Kister and the administrator for the estate 
of Catherine, who died since the making of the 
contract, the plaintiff prays that these parties be 
required to interplead and establish their pre- 
tended rights to the property, and that the court 
award it to the person entitled thereto. In across 
petition, Douglass sets up his claim to the prop- 
erty under the contract, alleging performance on 
his part. The administrator denies the contract, 
and also that Jennie L. Brewster is entitled to the 
notes or fund under the will of Israel Kister, and 
asks that the property be turned over to him for 
distribution to the legal heirs of Catherine. Jen- 
nie L. Brewster, in her answer and cross petition, 
alleges that she was the duly-adopted daughter 
of Israel Kister. deceased; that the notes and 
money described in plaintiff's petition were not a 
part of the proceeds derived from the sale of real 
estate taken by Catherine T. Kister under the will 
of her husband Israel Kister, deceased; that, un- 
der said will, Catherine did not become the owner 
of the real property, but was entitled to a life es- 
tate therein only, and this intervener is owner of 
any property remaining at her death; that said 
Catherine was incompetent to enter into the con- 
tract with Douglass because of mental unsound- 
ness, and intervener prays said notes and money 
be adjudged her property. The will, made apart 
of this cross petition, is as follows: ‘That, after 
my death, my debts be all paid first. Then, 2dly, 
my adopted daughter, Jennie L. Kister, have a 
strip of land one hundred feet in width off of the 
west side of block number nine in Kister’s addi- 
tion to Bloomfield, Davis county, Iowa, running 
the entire length ofsaid block. (Letters of adop- 
tion having been made February 9, 1866, and re- 
corded in Book P, pages 169 and 70, Davis County 
Records.) And that what may be left of my es- 
tate, whether real or personal, shall be inherited 
and go to my beloved wife, Catherine T. Kister.« 
But should my said wife die, and said Jennie L. 
Kister be living, in that event said Jennie shall be 





sole heir of my estate, or so much thereof as re- 
mains at the death of my said wife. Nothing 
herein contained shall be construed to prevent my 
said wife selling any real estate I may leave and 
for her use while she may live, excepting always 
the west one hundred feet of the aforesaid block 
nine, heretofore given to Jennie L. Kister, which 
is to remain her property while she lives, and, if 
she dies before my said wife without issue, then 
my said wife shaJl inherit said land.’’ The de- 
fendant Douglass demurred to this cross petition, 
on the ground that, under the will, Catherine T, 
Kister took the real estate in fee-simple, and Mrs. 
Brewster acquired no interest therein or to the 
proceeds thereof. This demurrer was sustained, 
and Mrs. Brewster having elected to stand on the 
ruling, her cross petition was dismissed. 

The intention of the testator is the polar star in 
the interpretation of a will. It will be sought 
from an examination of the entire instrument 
when taken up by its four corners. This must be 
so as, of necessity, wills are prepared in all situa- 
tions and by all sorts of people,—the wise and the 
ignorant, the unlearned in the law, as well as the 
learned. Because of this, courts have deemed it 
of more importance to ascertain and give effect to 
the wishes of the deceased than to indulge in par- 
ticular refinement of reasoning or niceties of dis- 
tinction, which may operate to defeat the accom- 
plishment of the very purposes for which the in- 
strument has been executed. There are some 
things, however, which even a testator may not 
do, and which the courts are powerless to aid him 
in doing, however clearly his intentions may be 
expressed. He cannot create a fee with absolute 
power of disposal, and at the same time clog that 
power of alienatiun by limitations over to another; 
in other words, he cannot include provisions 
which are absolutely inconsistent in terms and 
meaning, and have all given force and effect. See 
Ingersoll’s Appeal, 86 Pa. St. 245. Rules for as- 
certaining the intention have developed from the 
observations and experience of the past, which 
are believed to be well adapted as guides for learn- 
ing the wishes of men generally, as expressed in 
such instruments. ‘These canons of interpretation 
cannot be rejected, except on great consideration. 
As said by Sharswood, J.,in Doebler’s Appeal, 
64 Pa. St. 15: “It becomes no court to be wise 
above that which is written. Security of title re- 
quires that no mere arbitrary discretion should 
be exercised in conjecturing what words the tes- 
tator would have adopted had he been truly ad- 
vised of the legal effect of the words actually em- 
ployed.”’ 

It appears that no rule is better settled in the 
law than that the first property taken under a will, 
with ful] power to dispose thereof, must be con- 
sidered the absolute owner, and limitations over 
held void for repugnancy. Rona v. Meier, 47 
Iowa, 609; Alden v. Johnson, 63 Iowa, 125, 18 N. 
W. Rep. 696; Killmer v. Wuchner, 74 Iowa, 359, 
37 N. W. Rep. 778; Pellizzarro v. Reppert, 83 
Iowa, 498, 50 N. W. Rep. 19; Halliday v. Stickler, 
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18 Iowa, 388, 43 N. W. Rep. 228; Jn re Burbank’s 
Will, 69 lowa, 379, 28 N. W. Rep. 648; Mulvane 
y. Rude (Ind. Sup.), 45 N. E. Rep. 659; Bradley 
y. Carnes (Tenn. Sup.), 27 S. W. Rep. 1007; Wil- 
gn v. Turner (Ill. Sup.), 45 N. E. Rep. 820; Van 
Horn v. Campbell, 100 N. Y. 287. 3N.E. Rep. 
316, 771; Schouler, Wills, §§ 558, 559; 2 Jarm. 
Wills (5th. Ed.). 529; Gifford v. Choate, 100 
Mass. 346; Jones v. Bacon, 68 Me. 34; Kelley v. 
Meins. 135 Mass. 231; McKenzie’s Appeal, 41 
Qonn. 607; 2 Redf. Wills, 277; 20 Am. & Eng. 
Enc. Law, 955. This is because the limitation is 
inconsistent with the power of alienation or an 
absolute fee, and the testator will be presumed to 
have intended the gift rather than to have de- 
feated it by the limitation over. It has never 
been the purpose of this court to depart from that 
well-recognized rule. In Iimas vy. Neidt, 70 N. 
W. Rep. 203, we refused to give more importance 
tothe numbering of paragraphs ina will, and 
the order in which they appeared, than to the 


clearly-expressed meaning of the testator, as 


gathered from the entire instrument. There the 
fifth clause of the will bequeathed generally cer- 
tain land to Katherine Klein, describing it, with- 
out defining the estate therein or conferring in 
terms the power of disposal. The sixth clause 
excluded her from possession until a sum to be 
paidanother child was secured by her and two 
other children. By the eighth clause, the widow 
was given the use of the land until her marriage 
ordeath, and was required to keep the fences in 
repair, and pay the taxes; and, by the ninth 
clause, if Katherine died before majority, the 
land was to be divided equally among the surviv- 
ing children. We held that, asthe interest or 
estate in the land given Katherine in the fifth 
clause was not therein defined, it was subject to 
the limitations contained in the other clauses of 
the will. his was because the limitations in- 
volved no inconsistency with the conditionsjof the 
gift. In other words, where the gift to the first taker 
isgeneral or indefinite in term, and the character of 
theestate conferred undefined, the limitations and 
conditions contained in other portions of the will 
ought not to be construed as inconsistent or 
repugnant to the gift, but rather as defining 
itscharacter. It is the power of alienation given 
in terms or by necessary inference which pre- 
cludes the limitations over, and compels the courts 
0 construe the gift and absolute fee. Unless the 
provisions of the will are necessarily repugnant, 
there is no reason why the intention of the testa- 
orshould not govern. The Iimas case simply 
followed Grindem y. Grindem (Iowa). 56 N. W. 
Rep. 505. Mr. Schouler, in his work on Wills, 
says: “As a rule, an absolute devise in terms 
ust be construed in connection with other clauses 
of the will which serve to modify its effect. And 
4 fee which is given in the first part of a will may 
prove to be so restrained by subsequent words as 
‘0 reduce it to a life estate.’? Urich’s Appeal, 86 
Pa. St. 386; North v. Martin, 6 Sim. 266; Norris 
¥. Beyea, 13 N. Y. 273; Healy v. Eastlake (Ill. 





Sup.), 39 N. E. Rep. 261; Chase v. Ladd (Mass.), 
26 N. E. Rep. 429; Mansfield v. Shelton (Conn.), 
35 Atl. Rep. 271; Stivers v. Gardner, 88 Iowa, 310, 
55 N. W. Rep. 516. Indeed, we have discovered 
no case to the contrary. The ordinary rules of 
interpretation are perspicuously stated in the re- 
cent case of Mansfield v. Shelton (Conn.), 35 Atl. 
Rep. 272: ‘First. If the primary gift conveys 
and vests in the first taker an absolute interest in 
personal, or an absolute fee-simple in real, prop- 
erty, it exhausts the entire estate, so that there 
can be no valid remainder. Second. A life es- 
tate, expressly created, will not be converted into 
a fee, absolute or qualified, or into any other form 
of estate greater than a life estate, merely by rea- 
son of there being coupled with it a power of dis- 
position, however general or extensive. Third. 
An express gift in fee will not be reduced to a life 
estate by mere implication from a subsequent gift 
over, but may be by subsequent language, clearly 
indicating intent, and equivalent to a positive 
provision. Fourth. Except as restrained by the 
foregoing limitations—indeed, in some instances, 
apparently impinging upon them—the question 
as to whether the primary gift is in fee, so as to 
exhaust the entire estate, is in each case to be de- 
cided upon a careful examination of the entire 
will, aided by legitimate extrinsic evidence, to 
ascertain the actual intent of the testator, which 
intent, when so discovered and made obvious, is 
controlling.” 

The distinction between the attempt to devise 
the estate remaining after the death of the devisee 
to whom the absolute fee has been given and the 
remainder after the exercise of the power of dis- 
position thereof as a separate interest, where a 
life estate only is given, should be observed. To 
the gift of a life estate may be annexed the right 
to sell the remainder for defined purposes, as a 
separate gift, and a devise of the part undisposed 
of is held good. Mansfield v. Shelton, supra; 
Burleigh v. Clough, 52 N. H. 267; Ramsdell v. 
Ramsdell, 21 Me. 293; Healy v. Eastlake (Ill. 
Sup.), 39 N. E. Rep. 260; Welsh v. Woodbury 
(Mass.), 11 N. E. Rep. 762; Chase v. Ladd 
(Mass.), 26 N. E. Rep. 429; Swarthout v. Rainier 
(N. Y. App.), 38 N. E. Rep. 726; In re Proctor’s 
Estate, 95 Iowa, 172, 63 N. W. Rep. 670; Jenkins 
v. Compton (Ind. Sup.), 23 N. E. Rep. 1091; 
Smith v. Bell, 6 Pet. 68, as construed in Roberts 
v. Lewis, 153 U. 8. 379, 14 Sup. Ct. Rep. 945. In 
Collins v. Wickwire (Mass.), 38 N. E. Rep. 365, 
the distinction is pointed out: **On the other 
hand, in this State, and generally elsewhere, this 
principle is held not to be applicable where the 
will purports only to give a life estate to the first 
taker, with merely a power of disposition of the 
remainder as a separate interest. In such a case, 
if the power is executed, the property passes un- 
der the original will, through the execution of 
the power, to the person designated; and, if it is 
not executed, it remains to be affected by the 
other provisions of the will, or to pass as unde- 
vised estate of the testator.” 
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2. Having settled the rules of interpretation by 
which we are to be guided, we now inquire con- 
cerning the character of the gift of Israel Kister 
to Catherine. The residue of the property, after 
the gift to Jennie, was cast upon the wife, and 
with it coupled the unrestricted power of dispo- 
sition. This results from the provision that it 
‘shall be inherited and go to my beloved wife, 
Catherine Kister,’’ and that ‘‘nothing herein con- 
tained shall be construed to prevent my said wife 
selling any real estate I may leave and for her 
use.”? Having given her the property with un- 
limited power of alienation, nothing remained to 
dispose of to another, and the limitation over is 
void for repugnancy, for that the limitation, 
rather than the gift, will be adjudged invalid. 
The language of the will referring to what re- 
mains at the death of the wife must be construed 
as precatory only, and not as limiting the abso- 
lute devise to her. It follows that, as Mrs. 
Brewster acquired no interest in the property in 
controversy under the will, the demurrer was 
rightly sustained. Affirmed. 


Nore.—Two of the members ofthe court dissent 
from its conclusion in the principal case. The close 
character of the question involved would seem to jus- 
tify an extended notice of the dissenting opinion writ- 
ten by Granger, J., which, it must be conceded, is a 
strong and plausible argument against the view of the 
court. Both the court and the dissenting judges 
seem to agree, on the general rule of construction that 
should govern in the construction and interpretation 
of wills containing apparently inconsistent devises, 
and Judge Granger at the beginning of his opinion 
quotes with approval the language of the majority of 
the court in reference to the rule of interpretation, 
which has for its object the ascertainment of the in- 
tention of the testator. The controversy of the dis- 
senting judges is notas to;the rule of law involved, but 
is as to its application to the facts of the case. “I take 
it,” suys Judge Granger, “that the majority under- 
stand that the opinion overrules the intention of the 
testator in this case as it appears from the will, taken 
as a whole, and gives to the willan effect not intended, 
because it contains provisions so absolutely inconsist- 
ent in terms and meaning that all cannot be given 
force and effect. For, if it is not so understood, there 
is no reason for the citation of the rules or argument 
as tothem. The meaning intended and which the 
majority opinion sets aside as violative of the law, is 
that the testator’s wife should take his residuary es- 
tate with the right to sell the real estate for her use 
while she should live, and at her death what remained 
should go to his daughter if living. This plain and to 
me legal disposition of property is by the majority 
opinion set aside, and the wife is given an estate in 
fee, so that her heirs shall inherit it, because of a con- 
struction of the will that the right of the wife to sell 
for her use while she lived is inconsistent with a de- 
vise to another of what remained unsold at her death. 
To make the rule applicable in view of this language 
there must be some reason why both provisions of the 
will cannot be given effect. We may by supposition 
give an accurate test. A dies testate, leaving 100 
acres of land which he devises to his wife for her use 
while living, with power to sell for that purpose, and 
any remainder shall go tohis son. The widow during 
her life sells 50 acres for her use and 50 acres remain, 





which the son takes. How is the provision as to the 
wife affected by the devise tothe son? What legy 
objection is there to the full observance of such a will) 
It must be remembered that no question arises ag to, 
sale of the property nor are the rights of third partig 
affected. The question simply is what legal barrieris 
in the way of enforcing both provisions. The provis 
ion as to the remainder is only operative if there isy 
remainder. If allis sold the provision as to a re. 
mainder becomes inoperative by the terms of the will, 
We are not to inquire what is meant by the property 
being devised to the wife ‘for her use while she may 
live.’ Whether it means the same as ‘for her support/ 
or is of broader significance, it still remains that there 
is a limitation on the right to sell, so that the power 
of dis position is not absolute. She may not dispose of 
it for the use of others; nor can she direct its uge 
after her death. There is a clear limitation as to the 
time, and the extent of the use granted. Jn re Proe. 
tor’s Estate, 95 Iowa, 172, 63 N. W. Rep. 670, Mr. Jus 
tice Kinne collected the authorities on a question » 
similar that I regard it as controlling, and they are cited 
in the majority opinion, including the Procter case, 
It cites the case of Bills v. Bills, 80 Lowa, 270, 45 N. W. 
Rep. 748; and referring te the cases cited in the Proc 
tor case,itis said: ‘Weneed not review these cases, 
The rule laid down in them is cleariy stated in Bills 
v. Bills, as follows: ‘First. When an estate 
or an interest in lands is devised, or is personally be- 
queathed in clear and absolute language, without 
words of limitation, the devise or bequest cannot be 
defeated by a subsequent provision inferentially rais- 
ing alimitation upon the prior devise or bequest. 
Second. When there is an absolute or unlimited de- 
vise or bequest of property, a subsequent clause ex: 
pressing a wish, desire, or direction for its disposition 
after the death of the devisee or legatee will not de- 
feat the devise or bequest, nor limit the estate or in- 
terest in the property to the right to possess and use 
during the life of the devisee or legatee. The abso- 
lute devise or bequest stands, and the other clause is 
to be regarded as presenting precatory language.’ In 
the Proctor case it is said that this court has never 
relaxed the rule that the whole instrument must be 
considered in arriving at the intention of the testator, 
and, also, that where this court has held a devise ab- 
solute, notwithstanding a limitation, it plainly appears 
that the devise was intended to be absolute. Nothing 
could well be clearer than that the devise to the wife 
in this case was not intended to be absolute. It is ex 
pressly made conditional or limited. The majority 
do not contend otherwise. Its opinion confessedly de- 
feats the manifest intention of the testator, because, 
as it says, the terms of the will are repugnant; 
and the legal effect of the first devise is to defeat the 
last one. In Jordan v. Woodin, 93 Iowa 453, 61N. 
W. Rep. 948, we expressed the rule that, ‘when the 
intent of the testator clearly appears, it should not be 
defeated upon technical grounds.’ In the Proctor 
case the will gave to the wife a residue of the estate, 
with full power to sell, transfer, and dispose of the 
same as much as may from time to time, be needed 
for her support and the cancellation of an indebted 
ness and any remainder was given toason. We held 
in that case that the devise, being, ‘during her life, 
with full power tosell + ° for her support and 
the concellation ofany indebtedness, + was 
not absolute. Wesaidin that case: ‘Hence theres 
not conferred an absolute and unrestricted power of 
disposal of property.’ Nor is there in the case at bar. 
There the sale could be for the widow’s support. In 
this case it is limited to her use duriag her life. The 





Vou. 48 CENTRAL LAW JOURNAL. 199 








law would say, in the case of asupport, that it must be 
proper or reasonable; and the same rule would ob- 
tain where a use of property is given. 

“J confess to some confusion in the cases in this State 
othis branch of the law, but, in the late cases, we 
have, by a reference to all the cases, deduced the rule 
that is to govern, as it is stated in the Proctor case, 
andin Jordan v. Woodin; and the holding is explicit 
that, to make a devise or bequest absolute, it must be 
without words of limitation; and where what would 
otherwise be a devise of a life estate is sought to be 
made an absolute devise, because of a power of dispo- 
sition, such power must be absolute and unrestricted. 
If,in any of the cases in this State, this court has 
stated that provisions of a will, substantially like those 
in this case, are so inconsistent that force and effect 
cannot be given them, I insist that the statement is 
erroneous, and that there is no good reason for its 
repetition. I regard the provisions of tle will in this 
ease as absolutely consistent and easy of enforcement. 
The majority seem to think the provisions of this will 
astoaremainder will clog the operations as to the 
devise to the widow, for it is said that a testator 
cannot ‘create a fee with absolute power of disposal, 
and at the same time clog that power of alienation by 
limitations over to another;’ and the rule is applied 
toreach the conclusion in this case. I say—First, that 
the will does not attempt to create a fee with absolute 
power of disposal; and, second, that the devise as to 
the remainder, which is thought to be the limitation, 
did not become operative till the power of alienation 
ceased by the death of the widow, when it became 
operative only as to property that could not be thus 
ilienated. By what reasoning can it be said that such 
adevise clogs the power of alienation on the part of 
the wife? The devisee of the remainder is absolutely 
without, power over or right in the property until the 
power of alienation by the wife is lost in her death. 
8o long as she lives, the only clog or limitation upon 
her right to sell is that in the devise to her, without 
any reference to the devise of aremainder. She has 
only toread the devise to her, and then take all that 
the letter and spirit embraces. When she has done 
this, the devise of a remainder is operative, and not 
before.” 

The majority opinion cites some cases from other 
States showing the rules that govern in such cases, 
and makes the cases authority for its conelusion in 
this case. Judge Granger contends that in some, if 
not all, of such cases, the application of the rule ac- 
cords with his view, and is, hence, against the conclu- 
tion ofthe majority. Special reference is made to 
Mansfield vy. Shelton (Conn.), 85 Atl. Rep. 271, the ma- 
jority opinion containing the rules therein announced. 
The syllabus of the case, sustained by the reasoning, 
is as follows: ‘‘Under the provisions of a will, in 
terms, ‘all the rest and residue of my estate, both real 
and personal, and wherever situated, I give, devise, 
and bequeath to my said wife, to be used and appro- 
priated by her, as much as she may wish for her hap- 
Piness, without any restrictions or limitations what- 
sever,’ followed by provisions that after the death of 
the wife, and the payment of her debts and settlement 
other estate, whatever property might remain should 
pass to a trustee for final distribution as directed, 
only a life estate vested in the widow of the testator, 
and hence the subsequent provisions of the residuary 
clause were valid and operative.” After noticing the 
broader language of that case as to the power of dis- 
Position, Judge Granger invites a reference to the rea- 
toning upon it, and the conclusive statement against 
the claim that more was devised to the wife than a 





life estate. “I make this! specific reference to that 
case because the majority cite it as stating the correct 
rule, but fail to show the application made of it to the 
facts, and it is as to the application of the rule that I 
would complain. See, also, Healy v. Eastlake (Ill. 
Sup.), 39 N. B. Rep. 260; Collins v. Wickshire (Mass.), 
38 N. E. Rep. 365; Swarthout v. Ranier (N. Y. App.), 
38 N. E. Rep. 726. These are cases on which the ma- 
jority rely, and another is Jenkins v. Compton (Ind. 
Sup.), 23 N. E. Rep. 1091, and the syllabus shows: ‘A 
will provided as follows: “I bequeath to my wife all 
my real estate and personal property for her mainte- 
nance, and the maintenance of my children. * * * 
My said wife shall have full control and management 
of my said property to sell or dispose of any or all of 
said property. * * * I further will that, should 
there be any of my estate remaining after the death 
of my wife, the same shall go to my children.” Held, 
that the wife took only alife estate with power of 
sale.’ Here, again, after looking to the broad lan- 
guage as to the power of sale, with not a word of lim- 
itation, except as it may be inferred from the devise, 
I refer to the reasoning of the opinion by which the 
syllabus is supported. Such a reference might be 
made to many other cases.”’ 
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1. ADMINISTRATION—Claims—Limitations.—Rev. St. 
1898, § 3844, providing that claims against decedents not 
presented to the probate court within the time ap- 
pointed therefor shall be forever barred, applies to 
claims of non-resident creditors in the administration 
of domestic, as well as ancillary, administrations of 
foreign estates.—WINTER V. WINTER, Wis., 77 N. W. 
Rep. 883. 

2. APPEAL—Restitution.—A judgment was rendered 
against the defendant, and execution for its enforce- 
ment was issued. The defendant desiring to prosecute 
proceedings in error, a stipulation was made with the 
plaintiff that a certain amount of money should be 
paid by defendant to plaintiff, which would be a full 
satisfaction of the judgment in case it was affirmed, 
but, if it was reversed, the money so paid should be 
restored to the defendant. The money being paid, 
and the judgment reversed, the trial court, on motion 
of the defendant, ordered a restitution of the money so 
paid. Held,that the court was warranted in enforcing 
a restitution in a sutamary manner in that action, up- 
on the motion of the defendant.—First NaT. BANK OF 
Ft. ScoTT v. ELLIOTT, Kan., 55 Pac. Rep. 880. 

3. APPEAL—Reversal—New Trial.—Where a judgment 
is reversed on appeal, a new trial should not be denied, 
unless under no possible state of proof applicable to 
the issues would respondent be entitled to judgment.— 
NEW V. VILLAGE OF NEW ROCHELLE, N. Y., 52 N. E. 
Rep. 647. 

4. ATTACHMENT—Sale — Collateral Attack.—A final 
judgment sustaining an attachment and ordering the 
property sold, followed by a sale, confirmation, and 
sheriff's deed to the property, are sufficient to devest 
the title of the debtor, and are not open to attack for 
irregularity by one who had obtained no lien on the 
property, judgment, or otherwise until after the con- 
firmation of the sale.—HARRISON V. SHAFFER, Kan., 55 
Pac. Rep. 881. 

5. BaiL—Nature of Obligation.—Bail to secure a de- 
fendant’s discharge from arrest on civil process, and 
his obedience to any mandate to enforce final judg- 
ment, sustain the character of sureties, in the same 





manner as sureties for an appeal.—CULLIFORp y, 
WALSER, N. Y., 52 N. E. Rep. 648. 

6. BAILMENTS—Animals—Agistment.—In an actiong 
acontract of agistment, whereby defendants undg. 
took to deliver at the close of the season the Cattlen 
ceived thereunder, and to pay for all lost, stolen, ete, 
the burden of accounting for such as were not 80 ¢& 
livered was on defendants.—WaRE CaTTLE OO. ¥. Ay 
DERSON, Iowa, 77 N. W. Rep. 1026. 

7. BaNKS—Forged Checks—Payment by Drawee Bank, 
—A drawee bank which pays a forged check toa holde 
for value and without notice, and without negligence 
in making due inquiry, cannot recover back from him, 
—First NaT. BANK OF MARSHALLTOWN V. MARSHAlI- 
TOWN STATE BaNK, Iowa, 77 N. W. Rep. 1045. 

8. BankKs—Insolvent Banks—Actions—Parties,—(Crej. 
itors of an insolvent bank petitioned to be substituted 
as plaintiffs, instead of a stockholder who had com. 
menced an action for the appointment of a receiver; 
alleging that the bank’s money had been wasted 
through fraudulent practices of the directors, and that 
plaintiff was one of the guilty parties. Held, thatthe 
creditors were competent to prosecute such an action. 
—GAGER V. MARSDEN, Wis., 77 N. W. Rep. 922. 

9. BaANKS—Insolvent Banks—Administration of As 
sets.—An action commenced by a creditor and stock 
holder against an insolvent bank, alone, for the ap 
pointment of a receiver and the settlement of it 
affairs (Rev. St. 1878, §§ 3218, 3219), in which the com- 
plaint does not allege that it is brought on behalfot 
all creditors, but prays that they may be brought in 
and made parties, is the exclusive action, in which not 
only the assets of the bank are to be administered, but 
the liabilities of the officers and stockholders are to be 
ascertained and enforced, since the complaint is capa 
ble of being amended so as to justify that relief on mo- 
tion of any creditor who has proved his claim.—GaGE 
v. BANK OF EDGERTON, Wis., 77 N. W. Rep. 920. 

10. BASTARDY PROCEEDINGS—Satisfaction.—A failure 
to keep a promise of marriage, which was the consié- 
eration for an entry of satisfaction in a bastardy pro 
ceeding, is not ground for setting aside a judgment én 
tered under Horner’s Rev. St. 1897, § 994, providing that 
prosecutrix may dismiss the suit, if she will enterof 
record an admission that provision for maintenance 
ofthe child has been made to her satisfaction, and 
that such entry ‘‘shall be a bar to all other prosect- 
tions for the same cause and purpose.”—STaTE V. (ak 
LISLE, Ind., 52 N. E. Rep. 711. 

11. BENEVOLENT SOCIETY—Insurance—Beneficial Iv. 
terest.—Under the declaration of incorporation ofa 
mutual benefit insurance company that a benefit fund 
shail be paid to a member’s “family, or disposed of a 
he or she shall direct,” and its constitution, which 
provides for payment “as he or she may have di 
rected,” and u certificate of membership payable “0 
such person or persons as are named on its face a 
beneficiaries,” the certificate may be made payable 
others than the family of a member.—INDEPENDBS! 
ORDER OF Sons & DAUGHTERS OF JACOB OF AMERICA. 
HENDERSON, Miss., 24 South. Rep. 702. 

12. BILLS AND NoTEes—Execution—Subscribing Wit 
nesses.—One of two subscribing witnesses to a note 
may be called to prove its execution without calling 
or accounting for the absence of the other.—SowsiL 
Vv. BANK OF BREWTON, Ala, 24 South. Rep. 585. 

18. BILLS AND NorEs—Note—Transfer.—A note pay: 
able toa party or order may be transferred by thé 
payee without a commercial indorsement, but bY 
either an oral, or a separate, distinct, written, assign: 
ment thereof, followed by delivery, which would ret 
der the transferee liable to any defenses against the 
original payee.—SACKETT V. MONTGOMERY, Neb., 775. 
W. Rep. 1083. 

14. BUILDING ASSOCIATION — Enforcement of Mott 
gage.—Where a foreign building and loan association 
advanced money to a member of said association resi- 
dent in this State, who received the same, and éx® 
cuted a note for the amount, and a mortgage upon real 
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estate to secure the same, such note and mortgage can 
pe enforced in the courts of this State, notwithstand- 
ing the fact that said association had not complied 
with the statutes prescribing the terms upon which 
foreign corporations might do business in this juris 
diction.—UNITED STATES SAVINGS & LOAN Co. V. SHAIN, 
N. Dak., 77 N. W. Rep. 1006. 

15. BUILDING AND LOAN ASSOCIATIONS — Loans to 
Members.—A building and loan association may retain 
from the amount of a loan to a memher the expense of 
recording the mortgage, procuring an abstract, and of 
itg examination by an attorney, necessary appraisers’ 
fees, and a percentage on his shares necessary to meet 
the expenses of the management of the association.— 
Jowa SAVINGS & LOAN ASSN. V. HEIDT, Iowa, 77 N. W. 
Rep. 1050. 

16. CARRIERS—Interstate Shipment—Federal Statutes. 
—Parties to an interstate shipment are presumed to 
contract with reference to the acts of congress on that 
subject, and such contracts cannot be construed with 
reference to any other law.—SOUTHERN Ry. Oo. Vv. 
HARRISON, Ala., 24 South. Rep. 552. 

li, CARRIERS OF GOODS—Bill of Lading—Subrogation. 
—-The bill of lading for a cargo of wheat provided that 
any deficiency in the amount of the cargo (delivered 
by third party from its elevator) should be paid for by 
the carrier, and any excess in the amount should be 
paid for by the shipper to the carrier. Held, when the 
carrier paid the shipper for such a deficiency, the for- 
mer was subrogated to any rights which the latter had 
torecover for such deficiency from the keeper of the 
elevator.—VEGA S. 8. CO. v. CONSOLIDATED ELEVATOR 
Co.,Minn., 77 N. W. Rep. 973. 

18. CARRIERS OF GOODS — Truckmen.—Persons en- 
gaged in the business of general truckmen, making a 
specialty of moving heavy machinery, who keep a 
large number of trucks and horses, and employ the 
necessary help, are common Carriers.—JACKSON ARCH- 
ITECTURAL IRON WORKS V. HURLBOT,N. Y., 52 N. E. 
Rep. 665. 

19, CHATTEL MORTGAGRS—Attachment—Transfer of 
Possession.—The delivery'‘of an instrument in writing, 
purporting to deliver possession of cuttle 45 miles 
away, is pot such a taking of possession by a mortga- 
gee holding under an unrecorded mortgage as will de- 
feat an attachment lien secured on the property before 
the actual possession is obtained.—BLANCHARD V. IN- 
GRaM, I. T.,48S. W. Rep. 1066. 

2. CHATTEL MORTGAGES — Recordation.—Where a 
Statute requires recordation of chattel mortgages In 
the county of the mortgagor’s residence, but makes no 
provision for recording mortgages of non-residents, 
the doctrine of “‘expressio unius est exclusio alterius” ap- 
plies, and hence, as to them, the common law does not 
— Vv. BLOCKER, I. T., 488. W. Rep. 

3. 

21. CONTRACTS — Assumption of Indebtedness.—A 
creditor may recover the amount of his debt from one 
receiving land from the debtor in consideration of a 
promise to pay the debt, though he was not a party to 
the contract.—FELDMAN V. MCGUIRE, Oreg., 55 Pac. 
Rep. 872. 

2. ContRacTs—Consideration—Guaranty.—The con- 
sideration of acontract need not move tothe prom- 
‘sor, A disadvantage to the promisee is sufficient, al- 
though the promisor derives no benefit therefrom.— 
FAULKNER V. GILBERT, Neb., 77 N. W. Rep. 1072. 


%. ConrRacTs—Public Policy.—A note executed by 
sureties in consideration of the payee’s agreement to - 
téfrain from prosecuting the principal for a felony 
Was void as against public policy, a conviction not be- 
ng possible unless the payee furnished the testimony. 
~SINGER MFG. Co. V. FERRELL, Ky., 48S. W. Rep, 1078. 


4. ConTRACTS—Rescission — Fraud.—When a person 
falsely represents the character or value of property 
for the purpose of inducing another to part with the 
same by aa sale or exchange for other property owned 





by him, and relying thereen such other makes the sale 


or exchange, he may rescind the transaction within a 
reasonable time after discovering the fraud, by return- 
ing or offering to return what he receives, and compel 
a restoration to his former situation.—MENZV. BEEBE, 
Wis.,77N. W. Rep. 913. 

25. CONTRACTS — Restraint of Competition.—A con- 
tract to sell lambs, wherein the buyer agrees not to 
purchase any lambs in certain counties priorto the 
agreed date of delivery, is void, under 3 How. Ann. St. 
§ 9354, making void all contracts containing an agree- 
ment to restrict free competition in the production or 
sale of any commodity produced by agriculture.— 
BINGHAM V. BRANDS, Mich.,77 N. W. Rep. 940. 


26. CONTRACTS—Severance — Illegal Consideration.— 
An agreement by an agent of a life iisurance company 
to extend a premium note of a policy holder on condi- 
tion that the latter would pay a personal indebtedness 
to the agent is indivisible, the condition exacted being 
the sole consideration forthe agreement to extend; 
and, where such condition was not performed, the fact 
that it was one the agent had no right to impose, and 
was illegal, does not render the agreement to extend 
obligatory or effective to continue the policy in force’ 
contrary to its terms, after default in the payment of 
the note.—UNION CENT. LIFE INS. CO. V. BERLIN, U.S. 
C. CO. of App., Sixth Circuit, 90 Fed. Rep. 779. 


27. CORPORATIONS—Foreign Corporations—Interstate 
Commerce.—It is not necessary for a foreign corpora- 
tion plaintiff, bringing action on a domestic contract, 
to allege that it has complied with the statutory condi- 
tions precedent to doing business in the State, where 
the petition shows facts making the transaction prima 
Jacie interstate commerce.—ZION CO-OPERATIVE MER- 
CANTILE ASSN. V. MAYO, Mont., 55 Pac. Rep. 915. 


28. CORPORATIONS — Insolvent Corporations—Rights 
of Receiver.—A receiver for the property of an insolv- 
ent corporation appointed in a suit in behalf of its gen- 
eral creditors succeeds to the rights of the creditors as 
well as of the corporation, and may avoida chattel 
mortgage given by the corporation, void as to credit- 
ors under a State statute for want of filing, though it is 
valid as against the corporation.—BaYNE V. BREWER 
PoTTERY Co., U.S. C. C., N. D. (Ohio), 90 Fed. Rep. 754. 

29. CORPORATIONS—Simulated Corporation — Rights 
of Creditors.—It appearing from the evidence that 
what has been given the appearance of a corporation 
is a corporation in name only, and not in reality, but 
one under which an individual has transacted his busi- 
ness, debts apparently due by the corporation to third 
persons will be decreed and treated as debts of the in- 
dividual, and debts which are apparently due by the 
corporation to the individual will be treated as debts 
due by himself to himself, and, consequently, extin- 
guished by confusion.—SAMUEL CUPPLES WOODEN 
WaRE Co. Vv. ILLINOIS PICKLING & MANFG. Co., La., 24 
South. Rep. 604. 

30. CouNTIES—Deeds—Collateral Attack.—A question 
whether a county had authority to sell land for any- 
thing other than cash, or to limit the class of people 
to whom the sale should be made fora given time, can- 
not be raised collaterally in an action to quiet title, to 
which the county is not a party, brought by one claim- 
ing under a quitclaim by the county to lands sold to it 
for taxes, executed pursuant to a vote of the board to 
sell for county orders, giving the former owners the 
first opportunity to purchase.—SLOAN V. ROSE, Wis., 77 
N. W. Rep. 895. ° 

31. CouNTIES — Highway Expenditures—Warrants.— 
An injunction will lie to restrain further work on roads 
and further payments of money under road contracts, 
as against a county and its officers and road contract- 
ors, who attempt thereby to unlawfully anticipate a 
road levy, and to expend for road purposes more 
money than the statute permits.—WEBSTER V. DOUG- 
Las County, Wis., 77 N. W. Rep. 885. 

32. CREDITORS’ SuIT — Transcript of Judgment.—A 
judgment of a district court, consisting of a transcript 
filed therein of a judgment of the superior court, can 
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not be proved by acertificate ofthe clerk of the su- 
perior court. Under Acts 16th Gen. Assem. ch. 143, § 
18, as amended by Acts 19th Gen. Assem. ch. 24, § 8, pro- 
viding that a judgment of a superior court may be 
made a lien on real estate by filing a transcript thereof 
in the district court, a creditors’ bill eannot be main- 
tained in the district court to subject real estate to a 
judgment of the superior court of which a transcript 
has not been filed in the district court, since such judg- 
ment neither gives him alien on real estate, nor places 
him ina position to perfect one.—PETERSON V. GIT- 
TINGS, Iowa, 77 N. W. Rep. 1056. 

33. CRIMINAL EVIDENCE — Confessions.—In order to 
render a confession of guilt voluntary and admissible 
in evidence, the mind of the accused must at the time 
be free to act, uninfluenced by fear or hope; and that 
the confession was so voluntarily made must first be 
clearly shown before the introduction of the confession 
in evidence.—GREEN V. STATE, Fla., 24 South. Rep. 537. 


34. CRIMINAL Law — Breaking of Warehouse.—An 
opera house used for storage ofthe stage properties 
between occasions when it is used for entertainments 
is ‘‘a warehouse,” within the meaning of Ky. St. § 1164, 
providing for the punishment of any person who shall 
break a warehouse with intent to steal therefrom.— 
HUNTER V. COMMONWEALTH, Ky., 48S. W. Rep. 1077. 


35. CRIMINAL LAw—False Pretenses.—The doctrine of 
caveat emptor cannot be invoked as a defense to a charge 
of obtaining a note under false pretenses as the con- 
sideration of a sale induced by fraud.—PEOPLE V. CUM- 
MINGS, Cal., 55 Pac. Rep. 898. 


36. CRIMINAL LAw- Homicide.—Under Pen. Code, § 
1852, providing that persons aiding and abetting a 
crime, although not present, must be prosecuted as 
principals, “and no other facts need be alleged in any 
indictment or information against such an accessory, 
than are required in an indictment or information 
against his principal,” an indictment for murder, 
charging defendant as principal, is sustained by proof 
that he was guilty of advising and encouraging the 
crime.—STATE V. GEDDES, Mont., 55 Pac. Rep. 920. 


37. CRIMINAL Law—Right to Counsel.—While the fact 
that a prisoner does not ask the court to assign counsel 
to him, and he chooses to appear by himself, and he is 
convicted, does not entitle him to a new trial because 
of his want of counsel (State v. Kelly, 25 La. Ann. 382), 
it is none the less a fact to be considered in connection 
with others, for the purpose of ascertaining whether, 
in any particular case, he has been accorded the full 
opportunities for defense which it isthe duty of the 
State to extend to its people, even those who may be 
ultimately and deservedly found guilty of crime.— 
STATE v. ROLLINS, La., 24 South. Rep. 664. 


38. CRIMINAL Law — Robbery — Possession.—Under 
Pen. Code, § 211, defining robbery as the felonious tak- 
ing of personal property “in possession ,of another 
from his person or immediate presence,” an informa- 
tion alleging that money was taken ‘‘from the person 
and immediate presence of” prosecutor sufficiently 
shows that the money when taken was in prosecutor’s 
possession.—PEOPLE V. WALBRIDGE, Cal., 55 Pac. Rep. 
902. 

89. CRIMINAL Law—Seduction—Promise of Marriage. 
—Though one is under 18 years old, so that he cannot 
obtain a marriage license without consent of his pa- 
rents, he may be convicted of seduction under promise 
of marriage.—PEOPLE V. KEHOE, Cal., 55 Pac. Rep. 911. 

40. CRIMINAL TRIAL — Introduction of Evidence.— 
Counsel, in argument, should not indulge in statements @ 
of fact beyond and outside of the facts brought out in 
evidence; and where a prosecuting attorney abuses the 
privilege of argument, to the manifest prejudice of the 
accused, it is the duty ofthe trial judge to interfere; 
and if he fails to do so, and the impropriety is gross, 
it is good ground for reversal. Held, however, the 
transgression in the instance complained of is not of 
that grave character warranting the setting aside of 





the verdict.—STATE V. JONES, La., 24.South. Rep. 594. 


—, 


41. CRIMINAL TRIAL—Jurors.—A conviction in & cap. 
ital case will not be set aside because, after having 
been ordered kept together during the trial, thre 
jurors, accompanied by a bailiff in charge of the jury, 
separated from the rest,and went into a saloon, ip 
which there was only one person, and drank liquor, 
nothing being said by anyone concerning the cage, 
STATE V. OLBERMAN, Oreg., 55 Pac. Rep. 866. 


42. DaMaGES—Injury—Impairment of Prospects of 
Marriage.—Where a personal injury to a little girls 
such as to seriously impair her prospects of marriage 
when she reaches a marriageable age, such fact may 
properly be considered by the jury as an elementof 
damages resulting from the injury.—SMITH Vv. Prrm. 
BURGH & W. Ry. Co., U. 8. C. C., N. D. (Ohio), 9 Fed, 
Rep. 783. 

43. EMINENT DOMAIN — Conversion of Roads into 
Streets.—The ordinary mode of travel in cities being 
the same as that in vogue in rural districts, the con. 
version of a county road into a city street does not 
impose an additional servitude on the land occupied 
by the road, requiring additional compensation tobe 
made to the owner of the fee, under Const. art. 1, §13, 
prohibiting the taking of private property for public 
use except on payment of a just compensation to the 
owner.—HUDDLESTON V. CITY OF EUGENE, Oreg., & 
Pac. Rep. 868. 


44. EVIDENCE — Declarations — Estoppel.—S trans 
ferred certain personal ,property to P by bill of sale, 
P, in the same manner, transferred the same property 
to plaintiff. The defendant, as sheriff, and by virtue 
of a writ of attachment duly issued and placed in bis 
hands for service, seized said property as the property 
ofS. Plaintiff sued the sheriff in conversion. Held, 
that the declarations of S, made after the transfer to 
Plaintiff, tending to defeat plaintiff’s title, were im 
properly received in evidence against plaintiff's ob 
jections, in the absence of any proof of any combina 
tion between §, P and plaintiff to defraud the creditors 
of S.—O. 8. PAULSON MERCANTILE CO. V. SEAVER, N. 
Dak., 77 N. W. Rep. 1001. 


45. EVIDENCE—Declarations as to Title.—When a per 
son makes representations as to the ownership of 
property for the purpose of inducing, or with knowl 
edge that another may probably be induced, to acton 
the faith of such representations by commencing a 
action and incurring costs in respect to such property, 
such circumstances are evidence against such person 
as to where the truth lies in respect to the title, but 
fave not the conclusive effect of an estoppel in pais.- 
FREI Vv. MCMURDO, Wis., 77 N. W. Rep. 915. 

46. EVIDENCE—Handwriting — Expert Testimony.- 
The opinion of an expert, familiar with the handwrit 
ing of a third person, that alleged forged signatures 
are his, is competent, though the witness is not ft 
miliar with the signatures nor handwriting of the pe 
sons whose signatures they purport to be, and had 
never seen them write.—STONE V. Moors, Tex., #8. 
W. Rep. 1097. 

47, EVIDENCE—Proof of Agency.—A newspaper publi: 
cation, wherein one advertises himself to be the agest 
of another, is inadmissible to pruve agency, unlessit 
appears that the alleged principal caused or knew of 
such publication._JOSEPH SCHLITZ BREWING 00. 
BARLOW, Iowa, 77 N. W. Rep. 1031. 

48. EXECUTION—Limitations.—Under Rev. St. 187,§ 
4220, providing that a judgment shall be barred in® 
years; and section 2968, providing that ‘‘in no case 
shall an execution be issued or any proceedings be had 
on any judgment after twenty years from the time of 
the rendition thereof,” property levied on within the 
20 years may be sold after that time, where the statute’ 
require no further proceedings by the court to perfect 
the purchaser’s title.—BRown v. Hopkins, Wis., 7%. 
W. Rep. 899. 

49. EXECUTION—Ownership of Property—Evidence— 
Execution was levied on property in a mill owned by 
plaintiff to satisfy a judgment against A, who was! 
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charge of the mill. Defendant was permitted to show 
that meal sacks used in the mill were printed with 
words showing that the contents were manufactured 
by A,andthat A had ordered suits for goods sold at 
the mill in his own name. Held admissible in replevin 
asto ownership, the evidence showing that plaintiff 
had approved of the printing, and did not disapprove 
ofthe suits until after the levy of the execution.— 
NoDLE V. HAWTHORNE, Iowa, 77 N. W. Rep. 1062. 


§). EXECUTION Ligns—Enforcement.—An execution 
lien may bejenforced against the property even after 
its removal to another county, and sale to an innocent 
purchaser; and, where he has removed it from the 
State, he is liable to the lienor for its value to the ex- 
tent of the lien.— HAMILTON V. PHILLIPS, Ala., 24 South. 
Rep. 587. 

§l. FEDERAL CourTs—Receivers—Jurisdiction to Ap- 
point.—To give the circuit court jurisdiction to ap- 
point a receiver for a corporation at the suit of a 
stockholder, it must appear that the amount in con- 
troversy, or the par valueof the complainant’s stock, 
equals $2,000.—ROBINSON V. WEST VIRGINIA LOAN CO., 
U.8.0. C., D. (W. Va.), 90 Fed. Rep. 770. 


52. FRAUDULENT CONVEYANCES—Husband and Wife— 
Judgments.—In an action to set aside, as fraudulent, a 
conveyance by husband to wife, it was not error to 
deny the latter’s motion for judgment, where part of 
the property conveyed was subject to plaintiff's debt. 
-NELSON V. COTTINGHAM, Ind., 52 N. E. Rep. 702. 


53, FRAUDULENT CONVEYANCES—Secrecy of Transfer. 
-Where a grantee, by understanding withthe grantor, 
withholds from record and keeps secret a deed of con- 
veyance of valuable property, and allows the grantor 
to hold himself out as the owner, he cannot, if the 
grantor becomes insolvent, assert his title as against 
one who has in good faith parted with his goods and 
credited the grantor in the belief that he owned the 
property.—BUNCH V. SCHAER, Ark., 48 S. W. Rep. 1071. 


4&4. HOMESTEAD—Property Fraudulently Conveyed to 

Wife.—A husband, being indebted to plaintiff, con- 
veyed land which was not a homestead to his wife 
without consideration. The wife exchanged this lot 
foranother,on which she erected a house, in which 
she and her busband took up their residence. Held, 
thatthehusband had a homestead exemption in the 
latter property.— YATES V. ADAMS, Ala., 24 South. Rep. 
547, 

5. HUSBAND AND WIFE—Community Funds.—Build- 
ings and improvements placed by a husband on his 
separate property during marriage, and paid for with 
Community funds, do not become the property of the 
Community. They belong to the husband. But pay- 
ments so made give rise to a charge against his sepa- 
tate estate in favor of the community. The separate 
estate cannot be charged with the cost of such im- 
provements, but only with the amount that such im- 
provements enhance the value of the property.—SIMs 
’. BILLINGTON, La., 24 South. Rep. 637. 


56. INFANTS—Settlement of Claim.—Before an infant, 
Who has accepted a sum of money in settlement of her 
Claim for damages for the killing of her husband, can 
Tpudiate the agreement, and sue at law for damages, 
she must return or tender the consideration received. 
~LANE Vv. DayTON CoaL & IRON CoO., Tenn., 488. W. 
Rep. 1094, 

5v. INsurkancE—Contract—Admissions.—Insured told 
il agent, who was acting for several companies, that 
he ought to have another $1,000 insurance, and the 
igent assented. Nothing was said as to the particular 
Property to be covered, or the terms of the policy. 
No premium was paid, but it had beforé been agreed 
that the agent should receive credit for such premiums 
his private account with insured. Rates and com- 
panies were discussed, but not positively agreed on, 
ind the agent was to call again for particulars. Held 
tot to be other insurance, which would avoid existing 
Policies; though the agent issued a policy in accord- 
alee with the agreement, after the loss had occurred, 





which his company repudiated.—TaYLor v. STATE INS. 
Co., Iowa, 77 N. W. Rep. 1082. 

58. INSURANCE — Liability for Premium.—Insurance 
policies ‘‘on the estate” of deceased, procured by one 
of the heirs as covering his interest in the property, 
and his liability for the premium, are not affected by 
the administratrix, the other heir, repudiating any 
concern in them.—PHGNIxX INS. CO. V. HANCOCK, Cal., 
55 Pac. Rep. 905. 


59. INSURANCE—Negligence—Release.— Where insured 
property is destroyed by the negligence of a railroad , 
the insured cannot release the right of action, which 
the insurer would have against the railroad on making 
payment of the loss, without releasing the insurer.— 
Sims v. MUTUAL FIRE Ins. CO. OF TOWN OF LA PRAIRIE, 
Wis., 77 N. W. Rep. 908. 

60. INSURANCE—Parol Contract.—A parol agreement 
that insurance applied for shall be in force until the 
application is rejected, and notice thereof given to the 
applicant, is enforceable.—FIDELITY & CASUALTY CO. 
Vv. BALLARD & BALLARD Co., Ky., 48 8S. W. Rep. 1074. 


61. JOINT TORT-FEASORS—Joinder.—When an electric 
light wire in a city breaks and falls down and remains 
in the street for three weeks, constituting thereby a 
dangerous obstruction to travel, and causing injury to 
a passer-by, both the city and the electric light com- 
Pany are presumed from the lapse of time to have 
knowledge of its condition and dangerous character, 
and both may be joined in an action for damages for 
injuries sesulting from their negligent omission to 
cause the wire to be repaired.—CITY OF KANSAS CITY V. 
FILe, Kan., 55 Pac. Rep. 877. 


62. JUDGMENT—Restraining Enforcement.—To justify 
an injunction to restrain the enforcement of a judg- 
ment it is not sufficient to show that the judgment 
debtor had a valid defense. It must be shown that he 
was prevented from interposing it by fraud, mistake, 
or accident, and without fault on his part.—CITY OF 
BROKEN Bow Vv. BROKEN BOW WATERWORKS CO., Neb., 
T7N. W. Rep. 1078. 

63. JUDGMENT—Vacation.—A court will not entertain 
a suit to vacate or annul a judgment of a court having 
jurisdiction to render it solely on the ground that it 
was procured by means ofthe perjured testimony of 
the party whom it benefits.—UNITED STATES V. GLEE- 
son, U. 8S. C. C of App., Second Circuit, 90 Fed. Rep. 778. 

64. JUDICIAL SALE — Presumption of Regularity.—A 
certain sanctity attaches to a judicial sale which has 
been made after the due performance of all legal for- 
malities and requirements, and, in the absence of clear 
proof of fraud or unfairness, it is but a reasonable pre- 
sumption that the public officers and other function- 
aries have performed their duties in that regard.— 
ERWIN V. CHAFFE, La., 24 South. Rep. 596. 

65. LANDLORD AND TENANT—Defective Premises.—An 
elevator used by factory employees was propelled by 
a cable, fastened to it by being run through grooves in 
the top frame, over which a clamp was bolted. Lhrough 
defects in the grooves the cable slipped and the ele. 
vator fell, injuring servants of the lessee. The defect 
was known by the owner, but only by taking off the 
clamp could it have been discovered by the lessee. 
Held, that the lessor was liable, the defect being un- 
discoverable to the lessee from an outside iuspection, 
which was all that was required of him.—ANDERSON V. 
Hayes, Wis.,77N. W. Rep. 891. 

66. LANDLORD AND TENANT—Trusts—Laches.—W here 
a lessee, who had become indebted to the lessor, 
turned over the premises to him, with authority to col- 
lect rents due under subleases, apply them on the debt, 
and pay the surplus to the lessee, an action for an ac- 
counting under the trust, brought by the lessee over 
nine years after expiration of the lease,and over a 
year after the lessor’s death,—the property in the 
meantime having been conveyed to athird person,— 
was properly dismissed for laches.—COYLE v. LAMB, 
Cal., 55 Pac. Rep. 901. 

67. MANDAMUS—Removal of County Seat.—An action 
of mandamus may be maintained to require a board o 
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county commissioners to order a special election for 
the purpose of voting upon the removal ofa county 
seat, ifa proper petition for such election has been 
presented, and the refusal of the prayer of the petition 
is the exercise of an arbitrary or capricious authority. 
—BaRRY V. STATE, Neb.,77 N. W. Rep. 1096. 

68. MASTER AND SERVANT — Defective Appliances.— 
The master is liable for injuries to a servant received 
through the fall of an elevator on which he was riding 
in the course of his employment, and while exercising 
due care, which fell through the master’s negligently 
and carelessly fastening a defective cable tothe ele- 
vator, and knowingly permitting it to remain in its de- 
fective condition, where the servant did not know of 
the defect, and had no means of ascertaining it.— 
ANDERSON V. HAYES, Wis., 77 N. W. Rep. 903. 

69. MASTER AND SERVANT—Injury to Servant—Defect- 
ive Appliances.—Employers are bound to furnish rea- 
sonably safe and adequate machinery and appliances 
for the use of their employees; and if the employer 
negligently fails inthe performance of this duty, and 
the employee is injured thereby while in the exercise of 
due Gare, the master will be liable; and when such ma- 
chinery, etc., is safe and adequate when furnished, the 
employer is bound to exercise due care in keeping it 
safe, and to this end seasonable inspection and repairs 
thereof are required of the employer.—CAMERON Vv. 
GREAT NORTHERN Ry. Co., N. Dak., 77 N. W. Rep. 1016. 


70. MECHANICS’ LIENS — Priority of Vendor’s Lien.— 
Under Gen. St. ch. 70, art.1, §1 (now Ky. 8t. § 2463), 
providing that a person who performs labor or fur- 
nishes material in the erection of a building ‘‘shall 
have a lien thereon and uponthe land upon which 
such improvements may have been made, or on any 
interest such owner has inthe same, to secure the 
amount thereof, with costs,’”’ the lien of the vendor of 
the land, which extends to buildings subsequently 
erected thereon, is superior tothat ofa person who 
performs labor or furnishes materials in the erection 
of such buildings.—COOLEY v. BLACK, Ky., 48 S. W. 
Rep. 1075. 

71. Mining — Laborers’ Liens — Priorities.—Under 
How. Ann. St. § 8408, providing that laborers in mines 
shall have liens for wages due, which shail take prec- 
edence of all other debts, liens, or mortgages, and that 
such liens may be enforced inthe same manner, and 
under the same limitations and regulations, as are pro- 
vided for the enforcement of other liens, a labor lien 
is superior toa mortgage lien although the latter is 
prior in time.—ATLANTIC DYNAMITE CO. V. ROPES GOLD 
& SILVER Co., Mich., 77 N. W. Rep. 938. 


72. MORTGAGES — Assignment as Collateral—Author- 
ity to Discharge.—A person who holds an assignment 
ofa mortgage as collateral security has authority to 
receive payments and discharge it, and especially so 
when the assignment so empowers him.—LOwkry V. 
BENNETT, Mich., 77 N. W. Rep. 935. 


73. MORTGAGE — Duty of Live Tenant.—A life tenant 
of mortgaged property cannot, by neglecting to pay 
the mortgage, and allowing it to be foreclosed, and 
then purchasing the property at the foreclosure sale, 
cut off the title of the remainder-men.—BOWEN vV. 
BrRoGAN, Mich., 77 N. W. Rep. 942. 

74. MoRTGAGES — Payment to Agent.—If a mortgagor 
pays his mortgage debt to asupposed agent of the 
mortgagee without the production by the agent of the 
note and mortgage, he assumes the risk of establish- 
ing, in case of the denial of such agency, the authority 
ofthe ugent to receive such payment forthe mort- 
gagee.—BUDD V. BROEN, Minn., 77 N. W. Rep. 979. 

75. MORTGAGE ON GOODS TO BE ACQUIRED.—A deea 
of trust ona stock of goods to be thereafter bought 
created no lien.—ROBINSON V. WOODWARD, Ky., 48 8. 
W. Rep. 1082. 

76. MUNICIPAL CORPORATIONS — Charities — Rights of 
Taxpayers.—Article 5l1of the constitution, which de- 
clares that ‘‘no money shall ever be taken from the 
public treasury, directly or indirectly, in aid of any 








church, sect or denomination of religion, or in aidg 
any priest, preacher, minister or teacher thereof, 
such, and no preference shall ever be given to, nor any 
discrimination against any church, sect or creed of 
religion, or any form of religious faith or worship, nor 
shall any appropriation be made for private, charitadje 
or benevolent purposes to any person or community; 
provided, this shall not apply to the State asylums fo; 
the insane and deaf, dumb and blind, and the Charity 
hospitals and public charitable institutions conduete 
under State authority,” refers to appropriations mage 
by the general assembly, and to moneys taken from 
the State treasury, not to appropriations made bythe 
common councils of cities,or to moneys taken from 
the city treasuries.—STATE v. CITY OF NEW ORLBans, 
La., 24 South. Rep. 666. 


77. MUNICIPAL CORPORATIONS — Contracts for Im. 
provement.—Rev. St. Ohio, § 2702, prohibiting cities 
from making any contract involving the expenditure 
money, unless the funds therefor are In the treasury, 
does not preclude them from making contracts for im- 
provements not involving payment for a year anda 
half or more thereafter.—DEFIANCE WATER OO. V. 0mm 
OF DEFIANCE, U. S.C. C., N. D. (Ohio), 90 Fed. Rep, 
753. 

78. MUNICIPAL CORPORATION — Diversion of Water 
Course.—The waters of a natural stream flowed 
through the city, crossing 10 streets therein, and dur. 
ing high water flooded the streets, injuring them to 
the damage of the city. To aveid such injury, the city 
constructed an artificial canal, and diverted the waters 
of said stream therein. The canal was not of siz 
sufficient to convey the waters of said stream, and 
overflowed, and injured plaintiff's lands. Held, that 
the city was liable to plaintiffs in damages, it being 
beneficially interested in the change of the course ofa 
natural stream, and negligent in not constructing the 
canal of size sufficient to carry the waters of said 
stream at all times, and in quantities that might be 
reasonably anticipated.—WILLSON Vv. Boise Om, 
Idaho, 55 Pac. Rep. 887. 


79. MUNICIPAL CORPORATION — Parks—Agsessment of 
Benefits.—Held, while a public park is a general ben- 
efit to the whole city, it is also, as a general rule, a spe 
cial benefit to the locality or part of the city in which 
itis established, and, to the extent that it {s such 4 
special benefit, the cost of it may be assessed on the 
property so specially benefited.—STATE Vv. DISTRICT 
CourT OF RAMSEY COUNTY, Minn., 77 N. W. Rep. %8. 


80. MUNICIPAL CORPORATION — Regulating Houses ol 
Prostitution.—The city of New Orleans has the power 
to assign the limits beyond which houses of prostiti 
tion shall not be permitted. An ordinance of that 
character merely asserts the municipal functions 
secure public order, decency, and morals, and violates 
none of the guaranties of the rights of person and 
property contained inthe federal and State constiti 
tions.—L’HOTE Vv. CITY OF NEW ORLEANS, La., 24 South. 
Rep. 608. 


81. MUNICIPAL CORPORATION — Water Supply — 00 
tracts.—A city cannot require a citizen, as a prerequi: 
site tohis rightto be supplied with water fromthe 
city system, to sign a contract releasing it from liabil- 
ity for any scarcity or failure in the supply or forde 
fects in quality.—DITTMAR V. CITY OF NEW BRAUSFEL, 
Tex., 48S. W. Rep. 1114. 


82. MUNICIPAL OFFICER—Qualifications.—Under Pol. 
Code, § 4749, which requires the mayor of a city to be# 
“taxpaying freeholder,” a person who, at the time 
his election, owned and paid taxes on personalty, and 
owned realty on which he was not liable for taxes for 
that year because acquired since the date of asses 
ment, is eligible.—MAYER V. SWEENEY, Mont., 55 Pat. 
Rep. 913. 

83. NEGLIGENCE — Proximate Cause.—Wind, which 
the owner of a building should have anticipated would 
cause glass to fall from a broken windowpane above® 
sidewalk, was not the proximate cause of an injury ¢ 
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apedestrian on whom it caused the glass to fall, and 
hence does not relieve the owner from liability for the 
jpjury.—DETZUR V. B. STROH BREWING CO., Mich., 77 
N. W. Rep. 948. 

84. PARTNERSHIP—Judgment Liens.—A single execu- 
tion issued on a joint judgment against each of the 
members of a partnership, fora firm obligation, may 
pe levied on the corpus of the partnership property, 
anda sale thereunder passes the entire property free 
from the claims of firm creditors. Hence, the regis- 
tration of such judgment creates a lien on the partner- 
ship property superior to any rights subsequently ac- 
quired by creditors of the firm.—STEINER V. PETERS 
sTorE Co., Alu., 24 South. Rep. 576. 


§, PLEADING -Amendment—Limitations.—Where the 
facts incorporated into a petition, by way of amend- 
ment, constitute a cause of action separate and inde- 
pendent from that stated in the original petition, the 
statute of limitations against the} cause of; action 
pleaded in the amendment runs until the filing of such 
amended petition.—BUERSTETTA V. TECUMSEH NAT. 
BaNK, Neb., 77 N. W. Rep. 1094. 


%. PLEADING — Sufficiency of Complaint.—A com- 
plaint which aileges that defendants destroyed plaint- 
if's clothing, books, private papers, and the files of 
his newspaper, as well as his newspaper plant, and also 
unlawfully broke into the portion of his printing office 
occupied as his home, is good, as against a general de- 
murrer, though it also shows that he had sold the 
newspaper plant.—MACBRIDE V. HITCHCOCK, 8S. Dak., 
TN. W. Rep. 1021. 


87, PRESUMPTION—Receipt of Mailed Letter.—A letter 
duly addressed, stamped and mailed is presumed to 
have reached the addressee in the usual course of the 
mails.—NATIONAL MASONIC ACC. ASSN. V. BURR, Neb., 
TN. W. Rep. 1098. 


8. PRINCIPAL AND AGENT — Authority of Agent.— 
Where a principal has, by his voluntary act, placed 
an agent in such a situation that a person of ordinary 
prudence, conversant with business usages and the 
nature of the particular business, is justified in pre- 
suming that such agent has authority to perform a 
particular act, and therefore deals with the agent, the 
principal is estopped, as against such third person, 
from denying the agent’s authority.—HoLT v. 
SCHNEIDER, Neb., 77 N. W. Rep. 1086. 

8, PRINCIPAL AND SURETY—Procurement of Surety’s 
Signature by Misrepresentations.—Where a bank re- 
quired additional security on a note as condition of re- 
newal, and at the instance of the principal divided the 
debt into smaller notes, which were delivered to him 
to obtain the signatures of sureties, the fact that such 
signatures were obtained by misrepresentations of the 
Principal, made without knowledge of the bank, as to 
the parpose for which the notes were to be used, does 
not relieve the sureties from liability. —SEBREE DE- 
POSIT BANK V. CLARK, Ky., 48S. W. Rep. 1089. 

%. QUIETING TITLE—Deeds.—Plaintiff, claiming title 
to land under a deed from H, alleged that the deed un- 
der which defendants claimed had been made by M, 
thecommonr source of title, uncer an assumed name, 
and was in factto H. Held, that where plaintiff and H 
had paid no attention to the land for 23 years, until 
just before the commencement of the suit, during 
Which time defendants and their grantors paid taxes, 
made valuable improvements, and spent large sums in 
acquiring their title, plaintiff’s claim, in view of his 
wWexplained laches, supported only by the testimony 
ofH,could not be maintained.—HOLMAN V. WINTER- 
BOER, Iowa, 77 N. W. Rep. 1060. 

91. RAILROAD Company—Electric Cars—Negligence.— 
It is not negligence per seforadriver to cross overa 
railroad track whenever he may have occasion so to 
do for the purpose of going from one side of the street 
tothe other, whether in the open country, or in the 
limits of a city or village.—BIRMINGHAM RaILWway & 
amo Co. v. Ciry STABLE Co., Ala., 24 South. Rep. 





92, RAILROAD COMPANY—Injuries to Stock—Notices.— 
The fact that some of the officers or employees of a 
railroad company may have known where stock was 
killed does not dispense with the necessity of giving 
notice of the place of the injury required by Laws 1893, 
ch. 202.—RYAN V. CHICAGO & N. W. Ry. OO., Wis., 77 N. 
W. Rep. 894. 

93. RAILROAD COMPANY—Right of Way.—The occu 
pancy of aright of way by a railroad is practically ex- 
clusive, and the owner of the servient estate can culti- 
vate it only by the company’s consent.—WILMOT V. 
Yazoo & M. VAL. R. Co., Miss., 24 South. Rep. 701. 

94. REs JUDICATA—Attachment.—One who by volun- 
tary transfer acquires rights in personal property after 
a writ of attachment has been levied thereon is bound 
by an adjudication in the attachment case of the 
validity of such attachment.—NAGLE Vv. FIRST NAT. 
BANK OF OMAHA, Neb., 77 N. W. Rep. 1074. 


95. SALE—Conditional Sale.—Where personal prop- 
erty owned by aco-partnershipiin Manitoba, as vendor, 
under conditional sale notes reserving title in it, is 
brought into this jurisdiction by the vendee, without 
its authority or knowledge,‘its title to such property 
continues until defeated by a voluntary waiver there- 
of. In an action by the vendor to recover in conver- 
sion the value of such property, the defense of waiver 
of title is for the jury, where the evidence is not clear 
and convincing.—WARNKEN V. CHISHOLM, N. Dak., 77 
N. W. Rep. 1000. 


96. SaLES—Contract to Purchase.—Under a contract 
for the purchase of certain manufactured articles, pro- 
viding that such articles should be made “from the 
patterns” of a certain company manufacturing such 
goods, and that “no change from said patterns” should 
be made without the consent of the purchaser, the 
manufacturer was not required to use the identical 
patterns which had been used by the company referred 
to, but only to furnish articles in which there was no 
change, as to the several parts thereof, from the 
finished product of such company.—KIMBALL BROS. Vv. 
DEERE, WELLS & Co., Iowa, 77 N. W. Rep. 1041. 


97. SALES—Shipment of Goods—Couformity to Specifi- 
cations.—When a buyer refuses to accept goods 
shipped to him because they do not conform to the 
specifications, he need not return them, but, after noti- 
fying the seller, and holding them subject to his order 
for a reasonable time, he must sell them to the best 
advantage, for the seller’s account.—STRAUSS V. Na- 
TIONAL PARLOR FURNITURE CO., Miss., 24 South. Rep. 
703. 

98. SLANDER—Damages—Injuries to Feelings.—Pub. 
Acts 1895, No. 216,§ 1, which provides that, in actions 
for slander, only actua! damages to property, business 
or feelings are recoverable, has not abrogated the 
common-law rule that damages for injuries to feelings 
are recoverable as general damages, without being 
specially pleaded or proved.—CRIBBS V. YORE, Mich., 
T7N. W. Rep. 927. 

99. SPECIFIC PERFORMANCE—Failure of Title.—Specific 
performance was asked of an agreement for the pur- 
chase of land, whereby a good title was to be furnished 
by complainant free from all incumbrances. The title 
to certain shares of heirs was subject to be taken for 
debts of their decedents, and, while there was no evi- 
dence of any such debts, sufficient time had not elapsed 
to raise a presumption that administration would not 
be granted. Held, that the failure of defendant to 
prove that there were such debts was not enough to 
show that the risk was so small that he ought to be 
compelled to assume it.—CHAUNCEY V. TOWN OF LEO- 
MINSTER, Mass., 52 N. E. Rep. 719. 

100. STATUTES—Enactment—Succession Tax.—An act 
of the legislature which imposes a succession tax upon 
the amount going to foreign heirs, legatees or donees, 
is a bill for the purpose of raising revenue, within the 
contemplation of article 35 of the constitution, which 
should originate in the house of representatives.—SUC- 
CESSION OF GIVANOVICH, La., 24 South. Rep. 679. 
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101. TAX DEED—Validity.—A tax deed recited that 
certain lands were “separately sold” for non-payment 
of taxes on a certain day to the ‘‘said D county and F, 
respectively.” Held, that the word ‘‘respectively” ap- 
plied to the purchasers, and did not show that the 
lands were illegally sold to the county and F jointly.— 
HUNT V. WENGER, Wis.,77 N. W. Rep. 901. 

102. TELEGRAPH COMPANIES—Negligence.—Where a 
principal authorized his agent to settle a claim against 
his debtor, because of a telegram, the terms of which 
the telegraph company changed in transmission, and 
the agent settled before the mistake was discovered, 
the principal is not bound to rescind the settlement 
before proceeding against the company for damages.— 
HASBROUCK V. WESTERN UNION TEL. CO., Iowa,77 N. 
W. Rep. 1034. 

103. TRESPASS — Highways — Abutting Owners.—An 
owner of land abutting a public highway has such a 
proprietary right to its center that the refuse! of a per- 
son unlawfully on such part to depart at the owner’s 
direction renders him liable for trespass.—HUFFMAN V. 
STATE, Ind., 52 N. E. Rep. 713. 

104. TRustT—Joint Purchasers of Land.—Property was 
conveyed to the wife in consideration of the joint 
agreement of herself and husband to care for the 
grantor during life. She fulfilled her part of the agree- 
ment for about half the remainder of the grantor’s life, 
when she became insane, and the husband completed 
the agreement alone. Held, that the husband was not 
entitled to the absolute ownership of the property.— 
BURKHARDT V. BURKHARDT, Iowa, 77 N. W. Rep. 1069. 

105. Trusts—Termination—Ejectment.—A trust termi- 
nates, so that the trustee cannot maintain ejectment, 
on the death of the cestui que trust before the grantor in 
the trust deed, where the deed requires the trustee to 
reconvey on the happening of such a contingency.— 
CHERRY V. RICHARDSON, Ala., 24 South. Rep. 570. 

106. Usury—Novation.—A note executed to plaintiff 
as renewal of a note executed to her husband, since 
deceased, though embracing other indebtedness, 
should be purged of usury embraced in the original 
note.—HINKSON V. WIGGLESWORTH, Ky., 48S. W. Rep. 
1079. 

107. VENDOR AND PURCHASER—Election of Remedies. 
—Where a grantee refuses to make further payments 
under a land contract because of defects in title, and 
on notice of forfeiture and demand for possession re- 
fuses to vacate, claiming a right to withhold the bal- 
ance of the price until title shall be perfected, he 
affirms the contract, and limits his remedy for recovery 
for such defects to an action at law for damages.— 
CORBETT V. SCHULTE, Mich., 77 N. W. Rep. 947. 

108. WAREHOUSEMAN—Negligence.—The defendant, a 
warehouse company, received from plaintiff a large 
amount of cheese for storage in its warehouse for hire, 
and issued to plaintiff a receipt, the conditions of 
which were as follows: ‘All the property is to be at 
the owner’s risk of any loss or damage from riot, fire, 
water, deterioration, defective cooperage, packing, 
ratage, vermin, leakage, frost, or from being perish 
able or otherwise inherently defective when stored.” 
The overhead brine pipes used by defendant in keep- 
ing a low temperature in its storage room were cov- 
ered with ice, and the defendant negligently allowed 
the temperature in said room to rise so that said ice 
melted, and the water therefrom, through defendant’s 
carelessness, dripped down upon, and greatly dam- 
aged, plaintiff's cheese therein stored. Held, that the 


defendant was not exempt from liability for damage. 


caused by its own negligence.—MINNESOTA BUTTER & 
CHEESE CO. Vv. ST. PAUL COLD STORAGE WAREHOUSE CO., 
Minn., 77 N. W. Rep. 977. 

109. WATERS—Drains.—W here the lower end of a drain 
overflows the adjacent lands with water collected by it 
from the upper lands, which it sufficiently drains, the 
cost of enlarging the lower end, or of constructing a 
new drain, to carry off the waters collected by the old, 
may be assessed against the upper lands, since their 
owners had no right to flood the lower lands by artifi- 





cial drainage.—CULBERTSON V. KNIGHT, Ind., 52 N, B, 
Rep. 700. 

110. WILL8—Condition against Alienation.—A devise, 
subject to a condition that the executor shall hold the 
property in trust for a number of years, and collect 
rents, pay taxes, charges, and expenses incident to the 
proper care of the estate, and account annually to the 
beneficiary for the balance, vests the legal title to the 
property in the executor.—WELLER V. NOFFSINGER, 
Neb., 77 N. W. Rep. 1075. 

111. WILLS—Legatee—Res Judicata.— Where a legatee 
asked that her share in the decedent’s estate be ascer. 
tained and paid, and alleged that no deduction for ad. 
vancements should be made, and the executors asked 
that so much of her share as was necessary be used to 
pay notes of the decedent secured by mortgage against 
her, the validity of the notes and mortgage was fairly 
presented for determination without her objection, 
and the judgment was res judicata against her in a sub- 
sequent foreclosure of the mortgage.—PROUTY y. 
MATHESON, Iowa, 77 N. W. Rep. 1039. 

112. WILLS—Annuity — Construction.—Where a will 
bequeathed an annuity, to be paid in stated install- 
ments until the estate was closed, and provided that, 
if the estate was insufficient to pay testator’s debts 
and all legacies in full, then certain legacies, of which 
the annuity was one, should be paid first, and certain 
others thereafter pro rata, the annual allowance must 
be paid untilthe estate has been completely settled, 
and not merely until the executors, by reason of hay- 
ing paid testator’s debts and the expenses of his last 
illness, are in a position to pay legacies.—IN RE Batcu- 
ELOR’S ESTATE, Mich., 77 N. W. Rep. 941. 

113. WILLS—Rights of Husband.—A will required the 
executors to accumulate a stated sum from the income 
of the estate, and purchase therewith real estate, tak- 
ing the title so that testator’s daughter should havea 
life estate therein, with remainder to her children, and 
until such purchase the daughter and her husband had 
the right to reside atthe home place. The sum tobe 
invested in the purchase was to be charged to the 
daughter as an advancement on her legacy. By asub- 
sequent clause, all of testator’s property was to be 
sold when the youngest child should come of age. 
Held, that the daughter and her husband had the right 
to rent the home piace to others, and collect the rents 
and profits therefrom.—RUSSELL V. ANDREWS, Ala., 4 
South. Rep. 573. 


114. WITNESS — Attorney — Privileged Communica 
tions.—Gen. St. 1894, § 5662, provides that it is the policy 
ot the law to encourage confidence and preserve it in- 
violate in matters between client and attorney, and to 
this end an attorney cannot, without the consent of 
his client, be examined asto any communication madé 
by the client to him,'or his advice given thereon, in the 
course of his professional duty. And, under the same 
statutes (section 6180), it is the duty of the attorney to 
maintain inviolate the confidence, and, at every peril 
to himself, to preserve the secrets, of his client. Held, 
that it was not error for the trial court to reject dé 
fendant’s offer to prove by plaintiff’s former attorney 
in the action certain confidential communications 
made by the plaintiff to such attorney relating to the 
merits of the case.—STRUCKMEYER V. LAMB, Minn.,7/ 
N. W. Rep. 987. 

115. WITNESSES — Husband and Wife.—In an action 
by the administrator of a wife to recover securities 
that defendant claims deceased gave her 10 days be 
tore her death, the surviving husband is competent to 
testify that he saw the securities in the room occupied 
by himself and deceased on the day before her death, 
such fact not being a confidential or private commual: 
cation.—BROWN V. JOHNSON, Wis., 77 N. W. Rep. 900. 

116. WITNESSES — Transactions with Persone Since 
Deceased.—A widow was not a competent witness a 
to transactions with her husbaud, since deceased, #0 
establish aclaim against his estate in favor of her 


children by a former marriage.—SCHAURER V. SCHAU: - 


RER, Ky., 48 8. W. Rep. 1087. 
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